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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  655 

RIN  1205-AA89 

Wage  and  Hour  Division 

29  CFR  Part  507 

RIN  1215-AA69 

Labor  Condition  Applications  and 
Requirements  for  Employers  Using 
Aliens  on  H-1B  Visas  In  Specialty 
Occupations  and  as  Fashion  Models 

AGENCIES:  Employment  and  Training 
Administration,  Labor  and  Wage  and 
Hour  Division,  Labor. 

ACTION:  Interim  final  rule;  request  for 
comments;  extension  of  comment 
period. 

summary:  The  Employment  and 
Training  Administration  (ETA)  and  the 
Employment  Standards  Administration 
(ESA)  of  the  Department  of  Labor  (DOL 
or  Department)  are  revising  their 
regulations  governing  the  filing  and 
enforcement  of  labor  condition 
applications  filed  by  employers  seeking 
to  employ  aliens  in  specialty 
occupations  and  as  fashion  models  of 
distinguished  merit  and  ability  on  H-lB 
visas.  Under  the  Immigration  and 
Nationality  Act  (INA),  as  amended  by 
the  Immigration  Act  of  1990  (IMMACT), 
an  employer  seeking  to  employ  an  alien 
in  a  specialty  occupation  or  as  a  fashion 
model  of  distinguished  merit  and  ability 
on  an  H-lB  visa  is  required  to  Tile  a 
labor  condition  application  with  DOL 
before  the  Immigration  and 
Naturalization  Service  (INS)  may 
approve  an  H-lB  visa  petition.  The 
labor  condition  application  process  is 
administered  by  ETA;  complaints  and 
investigations  regarding  labor  condition 
applications  are  the  responsibility  of 
ESA. 

The  Miscellaneous  and  Technical 
Immigration  and  Naturalization 
Amendments  of  1991  (MTINA)  amended 
the  INA  and  the  IMMACT  to 
substantially  change  the  H-lB  labor 
condition  application  program, 
retroactive  to  October  1, 1991.  This 
interim  Hnal  rule  revises  the  H-lB 
regulations  to  implement  the  MTINA 
amendments. 

DATES:  Effective  Date:  October  1, 1991. 

Comments:  Written  comments  on  this 
interim  final  rule  are  invited  from 
interested  parties.  Comments  must  be 
received  on  or  before  February  12, 1992. 
The  comment  period  on  the  interim  final 
rule  published  at  56  FR  54720  (October 


22, 1991)  (FR  Doc.  91-25281)  is  extended 
through  February  12, 1992. 

ADDRESSES:  Submit  comments  to: 

Roberts  T.  Jones,  Assistant  Secretary, 
Employment  and  Training 
Administration,  Department  of  Labor, 

200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  Attention: 
Immigration  Task  Force,  room  N-4470. 
FOR  FURTHER  INFORMATION  CONTACT: 

On  20  CFR  part  655,  subpart  H,  and  29 
CFR  part  507,  subpart  H,  contact  David 
O.  Williams,  Chair,  Immigration  Task 
Force,  Employment  and  Training 
Administration,  Department  of  Labor, 
room  N-4470,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210.  Telephone: 
(202)  535-0174  (this  is  not  a  toll-free 
number). 

On  20  CFR  part  655,  subpart  I,  and  29 
CFR  part  507,  subpart  I,  contact 
Solomon  Sugarman,  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  Department  of  Labor, 
room  S-3502,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210.  Telephone: 
(202)  523-7605  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  the  interim 
final  rule  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
clearance  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
and  have  been  assigned  0MB  Control 
No.  1205-0310. 

The  Employment  and  Training 
Administration  estimates  that  up  to 
50,000  employers  per  year  will  submit 
labor  condition  applications.  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1 
hour  per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  information/data  sources, 
gathering  and  maintaining  the 
information/data  needed,  and  preparing 
the  application. 

Written  comments  on  the  collection  of 
information  requirements  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Employment  and 
Training  Administration,  Washington, 
DC  20503. 

II.  Background 

On  November  29, 1990,  the 
Immigration  Act  of  1990  (IMMACT), 
Public  Law  101-649, 104  Stat.  4978,  was 
enacted  into  law.  The  law  amended  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1101  et  seq.)  (INA)  and  assigned 
responsibility  to  the  Department  of 


Labor  for  the  implementation  of  several 
provisions  of  IMMACT  relating  to  the 
entry  of  certain  categories  of 
employment-based  immigrants,  and  to 
the  temporary  employment  of  certain 
categories  of  nonimmigrants.  One  of  the 
major  provisions  of  IMMACT  the 
Department  of  Labor  (DOL  or 
Department)  is  charged  with 
implementing  governs  the  entry  of  H-lB 
aliens  in  specialty  occupations  or  as 
fashion  models  of  distinguished  merit 
and  ability  to  work  temporarily  in  the 
United  States  (U.S.)  for  a  period  of  up  to 
six  years.  8  U.S.C.  1101(a)(15)(H)(i)(b):  8 
U.S.C.  1182(n):  and  8  U.S.C.  1184(c).  The 
Miscellaneous  and  Technical 
Immigration  and  Naturalization 
Amendments  of  1991  (MTINA),  Public 
Law  102-232, 105  Stat.  1733  (December 
12, 1991),  amended  INA  and  IMMACT, 
substantially  changing  portions  of  the 
H-lB  labor  condition  application 
program,  retroactive  to  October  1, 1991. 

IMMACT  redefined  and  narrowed  the 
occupational  scope  of  the  prior  H-lB 
visa  category.  Aliens  of  distinguished 
merit  and  ability  who  had  been 
previously  admitted  under  the  H-lB  visa 
category  may  now  be  eligible  for  entry 
under  one  of  two  new  visa 
classifications  (O  and  P)  which  have 
been  established  for  aliens  with 
extraordinary  ability,  persons 
accompanying  aliens,  and  athletes  and 
entertainers.  8  U.S.C.  1101(a)(15)(O)  and 
1101(a)(15)(P):  see  also  8  U.S.C. 
1184(g)(1)(C).  DOL  has  no  operational 
responsibilities  under  the  O  and  P  visa 
provisions  of  IMMACT.  Under  INA  as 
amended  by  IMMACT  and  MTINA,  the 
H-lB  visa  category  is  designated  for 
aliens  who  are  coming  temporarily  to 
the  U.S.  to  perform  services  in  a 
“specialty  occupation,"  as  defined  in 
section  214(i)(l)  of  the  INA,  or  as 
fashion  models  of  distinguished  merit 
and  ability.  See  8  U.S.C. 
1101(a)(15)(H)(i)(b)  and  1184(i)(l).  The 
Immigration  and  Naturalization  Service 
(INS)  makes  determinations  on  whether 
a  job  opportunity  is  in  a  specialty 
occupation  or  as  a  fashion  model  of 
distinguished  merit  and  ability. 

The  H-lB  category  of  specialty 
occupations  consists  of  those 
occupations  which  require  the 
theoretical  and  practical  application  of  a 
body  of  highly  specialized  knowledge, 
and  the  attainment  of  a  bachelor's  or 
higher  degree  in  the  specific  specialty 
(or  its  equivalent)  as  a  minimum  for 
entry  into  the  occupation  in  the  United 
States.  In  addition,  an  alien  in  a 
specialty  occupation  must  possess  full 
state  licensure  to  practice  in  the 
occupation  (if  required),  completion  of 
the  required  degree,  or  experience  in  the 
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specialty  equivalent  to  the  degree  and 
recognition  of  expertise  in  the  specialty. 

8  U.S.C.  1184(i)(2). 

The  H-lB  category  of  "fashion  model” 
requires  that  the  alien  be  of 
distinguished  merit  and  ability.  8  U.S.C. 
1101(a){15)(HKi)(b). 

INS  makes  determinations  on  an 
alien’s  qualiHcations  for  a  job 
opportunity,  specialty  occupation,  and 
distinguished  merit  and  ability  as  a 
fashion  model.  The  INA,  as  amended  by 
IMMACT  and  MTINA,  establishes  a  cap 
of  65,000  on  the  number  of  aliens  who 
may  be  issued  H-lB  visas  annually,  and 
provides  a  process  for  protecting  the 
wages  and  working  conditions  of 
workers.  8  U.S.C.  1182(n)  and 
1184(g)(1)(A). 

The  H-lB  process  begins  with  the 
requirement  that  a  prospective  H-lB 
employer  file  a  labor  condition 
application  on  Form  ETA  9035  with  the 
regional  ofllce  of  the  Employment  and 
Training  Administration  having 
jurisdiction  over  the  State  in  which  the 
position  is  located.  8  U.S.C.  1182(n).  In 
this  application,  the  employer  is 
required  to  attest  that:  (1)  It  will  play  H- 
IB  nonimmigrants  no  less  than  the 
greater  of  the  prevailing  wage  or  actual 
wage  for  the  occupation;  (2)  it  will 
provide  working  conditions  that  will  not 
adversely  affect  the  working  conditions 
of  U.S.  workers  similarly  employed;  (3) 
there  is  no  strike  or  lockout  in  the  course 
of  a  labor  dispute  in  the  occupational 
classification  at  the  place  of 
employment;  (4)  it  has  publicly  notified 
the  bargaining  representative  of  its 
employees  in  the  occupational 
classification  at  the  place  of 
employment  of  its  intent  to  employ  an 
H-lB  nonimmigrant,  or,  if  there  is  no 
bargaining  representative,  that  it  has 
posted  such  notice  at  the  place  of 
employment.  Further,  the  employer  must 
provide  the  information  required  in  the 
application  about  the  number  of  aliens 
sought,  occupational  classification,  job 
duties,  wage  rate  and  conditions  under 
which  the  aliens  will  be  employed,  date 
of  need,  and  period  of  employment. 

Finally,  an  important  part  of  the 
process  consists  of  a  complaint  and 
enforcement  provision.  DOL  will  accept 
complaints  from  any  aggrieved  party 
about  an  employer’s  failure  to  meet  a 
specified  condition  or  misrepresentation 
of  a  material  fact  in  the  application.  If  * 
DOL  determines  that  a  reasonable  basis 
for  the  complaint  exists,  DOL  will 
investigate,  provide  the  employer  and 
other  interested  parties  an  opportimity 
for  a  hearing,  and  may  assess  sanctions 
including  civil  money  penalties.  8  U.S.C. 
1182(n)(2). 


ni.  ’The  Process  of  Developing  Interim 
Final  Regulations 

In  developing  the  interim  final 
regulations,  the  Department  considered 
a  number  of  issues  pertaining  to  the 
filing  of  labor  condition  applications  by 
employers  seeking  to  employ  H-lB 
nonimmigrants  including:  (1)  Which 
employers  may  file  a  labor  condition 
application  for  H-lB  nonimmigrants;  (2) 
whether  a  labor  condition  application 
must  be  filed  before  or  after  an  H-lB 
visa  is  issued;  (3)  whether  DOL  should 
determine  that  an  H-lB  occupation  is  a 
specialty  occupation,  including  the 
extent  to  which  the  Department  will 
review  a  labor  condition  application; 
and  (4)  whether  documentation  should 
be  submitted  with  the  labor  condition 
application  and/or  maintained  at  the 
place  of  employment.  'These  issues  were 
addressed  in  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM),  a 
proposed  rule,  and  an  interim  final  rule 
inviting  comments  from  all  interested 
parties.  56  FR 11705  (March  20, 1991);  56 
FR  37175  (August  5, 1991);  and  56  FR 
54720  (October  22, 1991). 

Comments  and  recommendations 
were  received  from  a  variety  of  persons 
and  organizations  with  respect  to  the 
Department’s  approach  to  the 
development  and  implementation  of 
these  regulations.  ’The  Department 
carefully  considered  the  views  of  these 
commenters  in  developing  the  interim 
final  regulations.  Comments  on  the 
ANPRM  and  the  proposed  rule  were 
discussed  in  the  interim  final  rule.  Such 
discussion,  to  the  extent  still  applicable 
given  the  revisions  mandated  by 
MTINA,  is  reprinted  in  this  revised 
interim  final  rule.  56  FR  at  54721-54726. 

This  revised  interim  final  rule  also 
makes  those  amendments  to  the  H-lB 
program  necessitated  by  the  enactment 
of  MTINA.  'The  Department  has  also 
included  clarification  regarding 
employer  attestation  requirements  for 
“working  conditions”  and  has  invited 
comments  regarding  possible  changes 
regarding  “in-kind”  wages.  In  addition, 
the  comment  period  on  the  interim  final 
rule  is  extended,  so  that  comments  may 
be  made  on  these  amendments. 

A.  Labor  Condition  Application  Process 
and  Requirements 

The  Department  believes  that 
Congress,  in  enacting  IMMACT  and 
MTINA,  intended  to  provide  greater 
protection  than  under  prior  law  for 
workers,  without  interfering  with  an 
employer’s  ability  to  obtain  the  H-lB 
nonimmigrants  it  needs  on  a  timely 
basis.  Accordingly,  the  regulations 
provide  that  DOL  review  be  limited  to 
determining  whether  a  labor  condition 


application  is  complete  and  contains  no 
obvious  inaccuracies  (including  whether 
the  Wage  and  Hour  Division 
(Administrator)  has  previously 
disqualified  the  employer  from 
employing  H-lB  nonimmigrants). 
Congress,  in  section  303  (a)(7)(A)  and 
(a)(7)(B](iii)  of  MTINA,  has  confirmed 
this  streamlined  approach.  8  U.S.C. 
1101(a)(15)(H)(i)(b)  and  1182(n)(l).  In 
addition.  Congress  mandated  in  MTINA 
that  the  ’’certification  described  in 
section  101(a)(15)(H)(i)(b)”  be  provided 
within  7  days  of  the  date  of  the  filing  of 
the  application,  unless  the  application  is 
incomplete  or  obviously  inaccurate.  8 
U.S.C.  1182(n)(l);  Pub.  L  102-232  sec. 
303(a)(7)(B)(iii). 

In  implementing  the  protection  for 
woricers  that  IMMACT  intends, 
however,  the  procedures  and 
documentation  requirements  are 
suflFiciently  specific  to  enable 
investigations  of  complaints  against 
employers  and  enforcement  of  sanctions 
where  necessary.  Under  IMMACT, 
protection  of  workers  is  provided 
through  the  complaint  process.  The 
interim  final  regulations  set  forth  a 
process  which:  (1)  Requires  labor 
condition  applications  that  are  specific 
with  respect  to  employer  statements  and 
promises;  (2)  limits  DOL’s  review  of  a 
labor  condition  application  to  a  simple 
check  to  assure  that  it  is  completed, 
signed,  and  contains  no  obvious 
inaccuracies  (which  includes  whether 
the  Wage  and  Hour  Division 
(Administrator)  has  disqualified  the 
employer  from  employing  H-lB 
nonimmigrants);  (3)  describes  the 
information  that  employers  must  retain 
to  document  the  validity  of  their 
statements;  and  (4)  estabhshes  a  system 
fcM*  the  receipt  of  complaints,  and  their 
investigation  and  disposition,  including 
the  imposition  of  penalties  where 
warranted.  The  interim  final  rule  assigns 
to  the  Employment  and  Training 
Administration  (ETA)  DOL’s  role  in 
certifying  and  processing  applications; 
and  to  the  Wage  and  Hour  Division  of 
the  Employment  Standards 
Administration  (ESA)  DOL’s  role  in 
investigating  complaints  and  assessing 
penalties. 

1.  Who  May  File  a  Labor  Condition 
Application? 

In  developing  the  interim  final 
regulations,  the  Department  considered 
a  number  of  issues  relating  to  the 
eligibility  of  an  employer  to  file  a  labor 
condition  application,  including: 
Whether  an  H-lB  employer  must  have  a 
physical  location  in  the  U.S.  or 
otherwise  be  able  to  prove  it  is  doing 
business  in  the  U.S.  at  the  time  a  lalrar 
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condition  application  is  filed;  and 
whether  the  alien  must  be  paid  in  U.S. 
currency.  The  Department  received 
comments  on  these  and  several  related 
issues.  Several  commenters  indicated 
that  current  practice  did  not  require  a 
U.S.  employer,  or  even  the  presence  of 
an  employer  in  the  U.S.,  and  that 
payment  to  the  H-lB  nonimmigrants 
was  often  not  made  in  U.S.  currency. 

One  commenter  stated  that  H-lB 
nonimmigrants  were  not  always  paid 
while  in  the  U.S.  Instead,  their  salaries 
were  credited  to  accounts  in  their  home 
countries,  and,  while  in  the  U.S.,  the 
workers  were  provided  living  expenses 
only  and  those  expenses  were  paid  in 
U.S.  dollars. 

The  Department  believes  that,  in 
order  to  implement  the  complaint  and 
enforcement  provisions  of  IMMACT,  H- 
IB  employers  must  maintain  a  legal 
presence  in  the  United  States.  In  the 
interim  final  regulations,  the  Department 
interprets  this  to  mean  that  an  H-lB 
employer  must  have  an  Internal 
Revenue  Service  (IRS)  employer 
identification  number  and  make  a  filed 
labor  condition  application  and 
supporting  documentation  available  for 
public  examination  at  the  employer’s 
principal  place  of  business  in  the  U.S.  or 
at  the  place  of  employment.  In  addition, 
the  interim  final  regulations  do  not 
require  the  payment  to  the  H-lB 
nonimmigrant  in  U.S.  currency. 

Consideration  was  also  given  to 
whether  a  job  contractor  should  be 
treated  as  an  employer  for  H-lB 
purposes.  The  term  job  contractor  refers 
to  an  employer  whose  employees 
perform  work  at  job  sites  of  other 
employers  but  who  are  paid  by  the  job 
contractor  and  are  its  employees.  In  the 
interim  final  regulations,  job  contractors 
are  treated  like  any  other  employer  and 
are  bound  by  the  regulations  applicable 
to  all  H-IB  employers.  The  Department 
notes  that  the  law  requires  the  pa3rment 
of  wages  which  are  at  least  equal  to  the 
actual  wage  level  paid  by  the  employer 
to  all  other  individuals  with  similar 
experience  and  qualifications  for  the 
specific  employment  in  question,  or  the 
prevailing  wage  level  for  the 
occupational  classification  in  the  area  of 
employment,  whichever  is  greater.  Use 
of  a  job  contractor  will  not  permit 
circumvention  of  this  requirement:  the 
interim  final  regulations  require  that  an 
H-lB  nonimmigrant  receive  wages 
which  are  at  least  the  higher  of  the 
actual  wage  at  the  worksite  or  the  local 
area  prevailing  wage  for  the  occupation. 

Many  questions  have  been  received 
by  the  Department  regarding  whether 
attorneys  may  file  applications  on 
behalf  of  employers.  In  general. 


attorneys  may  file  applications  on 
behalf  of  employers,  but  the  application 
must  be  signed  by  the  employer  or  its 
agent.  However,  if  an  attorney  wishes  to 
act  in  a  representational  capacity  or  to 
receive  from  ETA  the  certified 
application  or  a  notice  that  the 
application  has  not  been  certified,  the 
attorney  must  submit  to  the  ETA 
Regional  Office  an  INS  Form  G-28, 

Notice  of  Appearance  as  Attorney, 
which  names  the  employer  as  his  or  her 
client. 

2.  Filing  Sequence 

The  INA  requires  that  before  the  alien 
can  be  granted  H-lB  status,  the 
Department  shall  determine  and  certify 
to  the  Attorney  General  that  the 
employer  has  filed  with  DOL  a  labor 
condition  application.  MTINA  also 
specifies  that  the  Department  shall 
certify  the  application,  provided  it  is 
complete  and  contains  no  obvious 
inaccuracies,  within  7  days  of  the  date 
of  filing.  'The  interim  final  regulations 
therefore  require  that  the  employer  must 
file  a  labor  condition  application  and 
receive  certification  from  DOL  before  an 
H-lB  petition  can  be  submitted  to  INS. 

DOL  considered  whether  the 
amendments  enable  applications  to  be 
filed  at  ETA  simultaneously  with,  or 
subsequent  to,  the  filing  of  the  H-lB  visa 
petition  with  INS.  However,  the  INA,  as 
amended  by  MTINA,  states  that  the 
Secretary  of  Labor  “determines  and 
certifies  to  the  Attorney  General  that  the 
intending  employer  has  filed  with  the 
Secretary  an  application  (emphasis 
added)  *  *  *"  TTie  law  further  states 
that  the  Secretary  “shall  review  such 
application  for  completeness  and 
obvious  inaccuracies  *  *  *”  and  unless 
the  application  is  incomplete  or  contains 
obvious  inaccuracies  “the  Secretary 
shall  provide  the  certification  *  *  * 
within  7  days  of  the  date  of  filing  the 
application."  The  Department  interprets 
this  language  to  mean  that  DOL  must 
review  and  certify  the  application  before 
the  employer  may  file  H-lB  visa 
petitions  with  the  INS.  INS,  however,  is 
the  entity  to  decide  and  determine  what 
documents  will  constitute  an  acceptable 
petition  for  an  H-lB  visa. 

3.  Effect  of  MTINA  on  Previously  Filed 
Applications 

MTINA  amended  the  wage 
requirement  that  an  employer  pay  H-lB 
nonimmigrants  and  “other  individuals 
employed  in  the  occupational 
classification”  the  hi^er  of  the  actual 
wage  or  the  prevailing  wage.  Such  wage 
requirement  now  applies  only  to  H-lB 
nonimmigrants  and  no  longer  extends  to 
U.S.  workers.  Because  the  MTINA 
amendments  to  the  H-lB  program  are 


retroactive  to  October  1, 1991,  they  take 
precedence  over  IMMACT  and  the 
Department's  October  22, 1991,  interim 
final  rule.  MTINA’s  provisions  therefore 
apply  to  applications  filed  pursuant  to 
the  original  interim  final  rule. 

The  Department  considered  whether 
employers  who  filed  applications 
pursuant  to  the  original  interim  final  rule 
should  refile  a  new  application  that 
reflected  the  modification  in  the  wage 
requirement  mandated  by  MTINA  and 
concluded  that  since  the  new 
requirement  is  a  lesser  one  which  is 
completely  subsumed  within  the 
previous  requirement,  requiring 
employers  to  refile  would  be  not  only 
burdensome  but  unnecessary.  The 
Department  has  decided,  instead,  that 
all  attestations  filed  prior  to  MTINA  will 
be  considered  to  be  in  full  compliance 
with  the  new  regulations  and  that  all 
attestation  elements  of  previously  filed 
applications  will  be  fully  enforceable 
except  Item  8(a)  on  the  ETA  Form  9035. 

In  its  place,  a  lesser  attestation  will  be 
enforced.  On  the  original  Form  ETA 
9035,  under  Item  8(a),  employers 
attested  that: 

H-lB  nonimmigrants  and  other  similarly 
employed  workers  will  be  paid  the  actual 
wage  for  the  occupation  at  the  place  of 
employment  or  the  prevailing  wage  level  for 
the  occupation  in  the  area  of  employment, 
whichever  is  higher. 

Employers  will  be  held  to  the  following 
attestation,  which  has  been  substituted 
for  item  8(a)  on  the  revised  Form  ETA 
9035: 

H-lB  nonimmigrants  will  be  paid  the 
actual  wage  level  paid  by  the  employer  to  all 
other  individuals  with  similar  experience  and 
qualifications  for  the  specific  employment  in 
question  or  the  prevailing  wage  level  for  the 
occupation  in  the  area  of  intended 
employment,  whichever  is  higher. 

The  new  attestation  element  for  Item 
8(a)  reflects  MTINA's  provision  that 
only  H-lB  nonimmigrants  be  paid  the 
higher  of  the  actual  wage  or  the 
prevailing  wage.  (This  change  is 
discussed  fully  under  the  heading 
“Labor  Condition  Statements.”) 

4.  Part-time  Employment 

The  Department  is  continuing  the 
long-standing  practice  of  approving  part- 
time  employment  for  temporary 
professional  workers  in  the  H-lB 
program.  The  great  majority  of 
commenters  opposed  the  imposition  of 
any  limitation  on  parttime  employment. 
These  commenters  argued  that  there  is 
no  statutory  basis  for  excluding  part- 
time  work  under  the  H-lB  program  and 
suggested  that  the  economy  would  be 
harmed  if  H-lB  nonimmigrants  were  no 
longer  permitted  to  enter  for  parttime 
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jobs.  Commenters  also  indicated  that  it 
is  not  unusual  for  an  alien  to  be  needed 
on  a  one-time  project  basis  where  a  40- 
hour  work  week  is  not  typical.  A  few 
commenters  favored  eliminating  or 
limiting  part-time  employment  because 
the  new  ceiling  on  the  annual  number  of 
H-lB  visas  could  be  quickly  exhausted 
by  numerous  H-lB  nonimmigrants 
working  only  a  few  hours  per  week.  The 
Department  agrees  with  the  views  of  the 
majority  of  commenters  and  the  interim 
final  regulations  do  not  prohibit  part- 
time  employment.  Complaints  alleging 
that  working  conditions  of  U.S.  workers 
have  been  adversely  affected  by  the 
employment  of  H-lB  nonimmigrants, 
including  part-time  H-lB 
nonimmigrants,  by,  for  example, 
eliminating  or  otherwise  curtailing 
permanent  jobs  and/or  fringe  benefits 
for  U.S.  workers,  would  be  investigated 
by  the  Department. 

5.  Multiple  Employers 

Under  the  current  practice,  H-lB 
noninunigrants  may  work  for  more  than 
one  employer.  The  Department  believes 
that  there  is  no  statutory  basis  for 
changing  this  practice.  In  addition,  there 
appear  to  be  situations  where  highly 
specialized  skills  and  knowledge  are 
needed  by  more  than  one  employer 
simultaneously.  Therefore,  the  interim 
final  regulations  continue  to  permit  H- 
IB  nonimmigrants  to  work  for  more  than 
one  employer,  provided  that  each 
employer  has  filed  a  labor  condition 
application. 

6.  Occupational  Scope 

Under  the  interim  final  regulations,  an 
employer  may  hie  a  single  labor 
condition  application  for  more  than  one 
alien  in  more  than  one  occupational 
classification,  as  long  as  the  application 
clearly  names  each  occupational 
classification  by  Dictionary  of 
Occupational  Titles  (DOT)  Three-Digit 
Occupational  Groups  code  and  by  the 
employer’s  own  title  for  the  job.  A 
listing  of  the  three-digit  occupational 
groups  for  professional,  technical,  and 
managerial  occupations  and  fashion 
models  is  included  at  appendix  2  to  this 
document  (Appendix  2  is  not  to  be 
cofidied  in  the  CFR  but  will  be  provided 
as  an  attachment  to  the  Form  ETA  9035). 
For  each  occupational  classification  the 
employer  must  indicate  the  number  of 
aliens  to  be  employed,  the  rate  of  pay, 
the  starting  and  ending  dates  of  the  H- 
IB  aliens’  employment,  and  the  location 
of  each  intended  place  of  employment. 

It  must  be  emphasized  that  the 
Department  will  not  utilize  the  three- 
digit  occupational  groups  code  for 
prevailing  wage  purposes,  but  rather,  for 
keeping  track  of  and  reporting  what 
occupations  are  employed  under  the  H- 


IB  visa  category.  Employers  are 
cautioned  that,  in  fact,  occupational 
classifications  at  the  three-digit  level  are 
too  broad  to  meet  the  requirements 
needed  in  order  to  determine  a 
prevailing  wage. 

7.  Labor  Condition  Application  Validity 
Period 

The  period  of  authorized  admission 
for  an  alien  nonimmigrant  on  an  H-lB 
visa  normally  may  not  exceed  six  years. 
The  interim  final  regulations  provide 
that  the  acceptance  of  a  labor  condition 
application  be  valid  for  a  period  of  up  to 
six  years,  depending  upon  the  period  of 
intended  employment  stated  in  the  labor 
condition  application.  The  interim  final 
regulations  place  no  specific  time  limit 
on  when  a  labor  condition  application, 
once  certified  by  DOL,  must  be  used. 
However,  since  IMMACT  requires  the 
employer  to  specify  the  period  of 
intended  employment,  there  will  be  a 
practical  limitation  on  the  extent  to 
which  a  certified  labor  condition 
application  can  be  held  without  being 
used. 

B.  Labor  Condition  Statements 
1.  Required  Wages 

The  INA,  as  amended  by  IMMACT 
and  MTINA,  requires  that  the  wages 
paid  to  H-lB  nonimmigrants  be  at  least 
the  higher  of  the  actual  wage  rate  paid 
to  all  other  workers  with  similar 
experience  and  qualifications  for  the 
specific  employment  in  question  or  the 
prevailing  wage  rate  for  the 
occupational  classification  in  the  area  of 
employment.  The  amended  INA  does 
not  preclude  an  employer  from  paying 
H-lB  nonimmigrants  more  than  the 
higher  of  the  actual  wage  or  the 
prevailing  wage.  The  amended  INA 
places  the  responsibility  on  the 
employer  to  establish  the  required  wage 
rate  that  it  must  pay  an  H-lB 
nonimmigrant  based  on  the  best 
information  available  at  the  time  the 
application  is  filed  with  the  Department. 

Much  concern  was  raised  by  the 
employer  community — particularly 
institutions  of  higher  education — 
regarding  the  wage  requirements  of 
IMMACT  and  the  implementation  of 
those  requirements  by  DOL.  Under 
IMMACT,  the  employer  was  required  to 
pay  the  higher  of  the  actual  or  the 
prevailing  wage  for  an  occupation  to 
both  H-IB  nonimmigrants  and  “to  other 
individuals  employed  in  the 
occupational  classification  and  in  the 
area  of  employment.’’ 

MTINA  amended  the  INA/IMMACT 
wage  requirements  in  three  major  ways: 
(1)  the  wage  obligation  now  applies  only 
to  the  H-lB  nonimmigrant  and  no  longer 


extends  to  “other  individuals  employed 
in  the  occupational  classification  *  * 

(2)  the  actual  wage  now  must  be 
determined  on  the  basis  of  what  the 
employer  pays  “to  all  other  individuals 
with  similar  experience  and 
qualifications  for  the  specific 
employment  in  question’’;  and  (3)  the 
wage  the  employer  is  required  to  pay 
must  be  “based  on  the  best  information 
available  as  of  the  time  of  filing  the 
application”  with  the  Department. 

a.  Actual  wage.  The  actual  wage  level 
is  that  paid  by  the  employer  to  all  other 
individuals  with  similar  experience  and 
qualifications  as  the  H-lB  nonimmigrant 
for  the  specific  employment  in  question 
at  the  place  of  employment.  In 
determining  the  actual  wage  level  paid 
to  other  individuals  employed  in  the 
specific  occupation  in  which  an  H-lB 
nonimmigrant  is  to  be  employed. 
Congress  intended  that  the  following 
factors  be  considered: 

i.  Experience.  Is  the  work  experience 
of  other  individuals  employed  by  the 
employer  in  the  specific  occupation  at 
issue  substantially  the  same  as  that 
possessed  by  the  H-lB  nonimmigrant — 
e.g.,  length  of  experience:  type  of 
experience,  such  as  supervisory;  or 
depth  or  breadth  of  experience  in  the 
relevant  field(s)? 

ii.  Qualifications.  Are  the  job 
qualifications  of  the  employer’s  other 
employees  in  the  specific  occupation  at 
issue  substantially  the  same  as  the  H-IB 
nonimmigrant’s  qualifications — e.g., 
advanced  degree(s),  particular  skills  or 
abilities  required?  If  not,  are  the 
dissimilar  qualifications  bona  fide  and 
relevant  for  the  job?  Are  these 
differences  formally  reflected  in  the 
employer’s  pay  system  as  a  basis  for 
compensation  distinctions  among 
employees? 

iii.  Education.  Are  the  educational 
attainments  or  achievements  of  the  H- 
IB  nonimmigrant  and  other  individuals 
employed  in  the  specific  employment 
similar — e.g.,  advanced  degree(s) 
required;  educational  achievements  such 
as  grade  point  average  or  class  rank; 
strong  positive  reputation  of  the 
University  attended? 

iv.  Job  responsibility  and  function. 

Are  the  H-lB  nonimmigrant’s  actual  set 
of  job  duties,  responsibilities  and 
functions  substantially  similar  to  those 
of  other  workers  employed  in  the 
specific  occupation  at  issue?— e.g.,  are 
they  similar  with  respect  to  their  major 
or  significant  tasks?  (Note:  the  job  title 
alone  is  not  dispositive  of  this  issue. 
While  like  job  titles  presume  like  jobs 
with  similar  job  duties,  responsibilities 
and  functions,  this  presumption  may  be 
rebutted  with  information  regarding 
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actual  duties,  responsibilities  and 
functions.  Further,  different  Job  titles 
alone  are  meaningless  if  the  job  duties, 
responsibilities  and  functions  are 
substantially  the  same.) 

V.  Specialized  knowledge.  Is  there  any 
specialized  knowledge  possessed  by  the 
H-IB  nonimmigrant  or  other 
individuals— e.g.,  specialized  research 
field — that  warrants  a  difference  in  pay? 

vi.  Other  legitimate  business  factors. 
Are  there  other  legitimate  business 
factors  which  can  be  shown  to  provide  a 
bona  fide  basis  for  justifying  different 
compensation  levels  for  H-lB 
nonimmigrants  and  other  workers 
employed  in  the  specific  occupation? 
“Legitimate  business  factors”  are  those 
that  it  is  reasonable  to  conclude  are 
necessary  because  they  are  related  to 
the  job  in  question,  conform  to 
recognized  principles,  or  can  be 
demonstrated  by  accepted  rules  and 
standards.  Examples  might  include: 
Professional  distinctions  such  as 
publications;  development  of  a 
particular  patent;  recipient  of  an 
international  pdze;  or  other 
distinguishable;  meritorious 
performance  rewarded  by  an  existing 
pay  system.  Some  examples  of 
“illegitimate"  factors  to  accoimt  for  pay 
differentials  are;  (a)  Sex;  (b)  race;  (c) 
national  origin;  (d)  age;  (e)  religion;  (f) 
alien  willing  to  work  for  less;  (g)  alien 
salary  parity  witti  peers  in  their  country 
of  origin;  or  (h)  alien  abilities/ 
qualifications  irrelevant  to  the  position. 

In  determining  the  actual  wage  level 
for  the  H-lB  nonimmigrant,  the 
employer  shall  consider  the  wage  level 
paid  to  aU  other  individuals  wi^  similar 
experience  and  qualifications  who  are  in 
the  same  specific  position — i.e.,  perform 
the  actual  set  of  duties  and 
responsibilities  to  be  performed  by  the 
H-IB  nonimmigranL  Tlie  Department 
acknowledges  that  in  rare 
circumstances  the  H-lB  nonimmigrant 
may  be  sou^t  for  employment  in  a  truly 
unique  position,  i.e..  one  which  is  unlike 
any  other  position  at  the  workplace  in 
regard  to  the  factors  described  above. 
However,  the  Department  cautions 
employers  that  evei^  few  positions 
would  be  considered  by  DOL  to  be  truly 
unique,  since  this  distinction  caimot  be 
established  through  differing  job  titles  or 
minor  variations  in  day-to-day  work 
assignments  where  other  individuals 
with  similar  experience  and 
qualifications  perform  substantially  the 
same  duties  and  responsibilities  as  the 
H-lB  nonimmigrant  When  a  truly 
unique  job  does  exist  for  the  H-IB 
nonimmigrant  at  the  place  of 
employment  the  “actual  wage"  required 
by  the  INA  shall  equal  the  wage  paid  by 


the  employer  to  the  H-lB  nonimmigrant. 
Employers  must  keep  in  mind  that  die 
"truly  unique  job"  concept  applies  oniy 
to  the  employer's  obligation  regarding 
the  payment  of  “actual  wage"  and  does 
not  extend  to  its  obligation  regarding 
“prevailing  wage." 

The  following  examples  (all  of  which 
are  premised  on  the  assumption  that  the 
actual  wage  is  no  less  than  the 
prevailing  wage]  are  intended  to 
illustrate  the  factors  discussed  above: 

Example 

•  Woiker  A  is  paid  $10.00  per  hour 
and  supervises  two  employees.  Worker 
B,  who  is  equally  qualified  and  performs 
substantially  the  same  job  duties  except 
for  supervising  other  employees,  is  paid 
SBiX)  per  hour  because  he/she  has  no 
supervisory  responsibility. 

The  compensation  differential  is 
acceptable  because  it  is  based  upon  a 
relevant  distinction  in  job  duties, 
responsibilities,  and  functions:  the 
difference  in  the  level  of  supervision 
provided  by  the  two  employees.  The 
actual  wage  for  workers  in  this 
occupation  at  the  worksite  with 
supervisory  responsibility  is  $10.00  per 
hour;  the  actual  wage  for  workers  in  this 
occupation  at  the  worksite  without 
supervisory  responsibility  is  $8.00  per 
hour. 

Example  #2 

•  Systems  Analyst  A  has  experience 
with  a  particular  software  which  the 
employer  is  interested  in  purchasing,  of 
which  none  of  the  employer’s  current 
employees  have  knowledge.  The 
employer  buys  the  software  and  hires 
Systems  Analyst  A  on  an  H-lB  Viisa  to 
train  the  other  employees  in  its 
application.  The  employer  pays  Systems 
Analyst  A  more  than  its  other  Systems 
Analysts  who  are  otherwise  equally 
qualified  and  otherwise  perform 
substantially  the  same  job  duties. 

The  compensation  differential  is 
acceptable  because  of  the  distinction  in 
the  specialized  knowledge  and  the  job 
duties  of  the  employees.  Systems 
Analyst  A.  in  addition  to  the 
qualifications  and  duties  normally 
associated  with  this  occupation  at  the 
employer’s  worksite,  is  also  specially 
knowledgeable  and  responsible  for 
training  the  employer’s  other  Systems 
Analysts  in  a  new  software  package.  As 
a  result,  Systems  Analyst  A  commands 
a  higher  actual  wage. 

Example  #J 

•  An  employer  seeks  a  scientist  to 
conduct  AIDS  research  in  the 
employer’s  laboratory.  Research 
Assistants  A  (a  U.S.  woiker)  and  B  (an 
alien)  both  hold  PfauD’s  in  the  requisite 


fieldfs)  of  study  and  have  the  same 
number  of  years  of  experience  in  AIDS 
research.  However,  Research  Assistant 
A's  experience  is  on  the  cutting  edge  of 
a  breakthrough  in  the  field  and  his/her 
work  history  is  distinguished  by 
frequent  praise  and  recognition 
demonstrated  in  writing  and  through 
awards.  Research  Assistant  B  (the  alien) 
has  a  respectable  work  history  but  has 
not  conducted  research  which  has  been 
internationally  recognized.  Employer 
pays  Research  Assistant  A  $10,000  per 
year  more  than  Research  Assistant  B  in 
recognition  of  his/her  unparalleled 
expertise.  The  employer  now  wants  to 
hire  a  third  Research  Assistant  on  an  H- 
IB  visa  to  help  with  the  work. 

The  differential  between  the  salary 
paid  Research  Assistant  A  (the  U.S. 
worker)  and  Research  Assistant  B  (the 
alien)  is  acceptable  because  it  is  based 
upon  the  specialized  knowledge  of 
Research  Assistant  A.  demonstrated  in 
writing.  The  employer  is  not  required  to 
pay  Research  Assistant  B  the  same 
wage  rate  as  that  paid  Research 
Assistant  A.  even  though  they  may  have 
the  same  job  titles  and  substantially  the 
same  duties  and  responsibilities.  The 
actual  wage  required  for  the  third 
Research  Assistant,  to  be  hired  on  an  H- 
IB  visa,  would  be  the  wage  paid  to 
Research  Assistant  B  unless  he/she  has 
internationally  recognized  expertise 
similar  to  that  of  Research  Assistant  A. 

Example  #4 

•  Employer  located  in  City  X  seeks 
experienced  mechanical  engineers.  In 
City  X.  the  prevailing  wage  for  such 
engineers  is  $49,500  annually.  Employer 
pays  its  mechanical  engineers  with  5  to 
10  years  of  experience  between  $50,000 
and  $75,000  per  year.  Applicants  A,  B, 
and  C  have  virtually  identical 
eiqierience  and  qualifications  and  will 
perform  substantially  the  same  job 
duties.  Applicant  A  is  from  Japan,  where 
he/she  earns  the  equivalent  of  $80,000 
per  year.  Applicant  B  is  from  France  and 
had  been  earning  the  equivalent  of 
$40,000  per  year.  Applicant  C  is  trom 
India  and  had  been  earning  the 
equivalent  of  $20,000  per  year.  Employer 
pays  Applicant  A  $80,000  per  year. 
Applicant  B  $50,000,  and  Applicant  C 
$20,000.  Employer  has  had  a  long- 
established  system  of  maintaining  the 
home-country  pay  levels  of  foreign 
temporary  woikers. 

The  INA  requires  that  the  employer 
pay  the  H-lB  nonimmigrant  at  least  the 
actual  wage  or  the  prevailing  wage, 
whichever  is  greater,  but  there  is  no 
prohibition  against  paying  the  H-lB 
nonimmigrant  a  greater  wage.  Therefore. 
Applicant  A  may  lawfiilly  ^  paid  the 
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$80,000  per  year.  Applicant  C’s  salary, 
however,  at  a  rate  of  $20,000  per  year,  is 
unacceptable  under  the  law,  even  given 
the  employer’s  “long-established 
system,”  since  it  would  be  below  both 
the  actual  wage  and  the  prevailing 
wage.  The  latter  situation  is  an  example 
of  an  illegitimate  business  factor — i.e.. 
an  established  system  to  maintain 
salary  parity  with  peers  in  the  country 
of  origin — which  yields  a  wage  below 
the  required  wage  levels. 

b.  Prevailing  wage.  Under  the  INA,  as 
amended  by  IMMACT  and  MTINA,  the 
employer  is  required  to  pay  wages  to  the 
H-lB  nonimmigrant  that  are  no  less 
than  the  actual  wage  or  “the  prevailing 
wage  level  for  the  occupational 
classification  in  the  area  of  employment, 
whichever  is  greater,  based  on  the  best 
information  available  as  of  the  time  of 
filing  the  application  *  *  In  enacting 
this  provision,  Congress  recognized  that 
employers  use  a  variety  of  legitimate 
methods  for  determining  appropriate 
wages;  Congress  did  not  mandate 
changes  to  these  legitimate  practices, 
nor  require  the  use  of  any  speciHc 
methodology  to  obtain  the  prevailing 
wage.  These  interim  Hnal  regulations 
effectuate  the  Congressional  directive 
by  providing  a  prospective  H-lB 
employer  with  a  choice  of  alternative 
ways  to  obtain  the  prevailing  wage:  (1) 
Use  a  Davis-Bacon  Act  or  the 
McNamara-O’Hara  Service  Contract 
Act;  (2)  use  a  collective  bargaining 
agreement;  (3)  request  it  from  a  State 
Employment  Security  Agency  (SESA); 

(4)  obtain  it  from  an  independent 
authoritative  source;  or  (5)  rely  on 
another  legitimate  source.  Regardless  of 
the  source  used,  the  figure  obtained  as 
the  “prevailing  wage"  must  equal  the 
average  of  the  rate  of  wages  paid  to 
workers  similarly  employed  in  the  area 
of  intended  employment.  “Similarly 
employed”  means  having  substantially 
comparable  jobs  in  the  occupational 
classification  in  the  area  of  intended 
employment. 

These  regulations  specify  that 
employers  have  an  afhrmative 
obligation  to  obtain  the  prevailing  wage 
rate  for  the  occupation(s]  within  which 
the  H-lB  nonimmigrant(s)  will  be 
employed.  This  prevailing  wage 
determination  must  be  based  on  the 
“best  information”  available,  which  the 
Department  has  identified  in  these 
regulations.  Where  the  employer  uses 
the  SESA,  union  contracts,  or  federal 
statutes  as  a  source  as  described  by  the 
Department,  the  employer  will  be 
protected  against  complaints  alleging  an 
inaccurate  prevailing  wage.  A 
description  of  “independent 
authoritative  source”  surveys  which 


employers  may  use  is  also  contained  in 
the  regulations,  which  explain  limited 
circumstances  in  which  the  Department 
will  go  behind  the  survey  to  determine 
the  prevailing  wage  in  the  event  of  a 
complaint.  Where  the  employer  uses 
another  legitimate  source,  the  employer 
must  be  prepared  to  show,  in  the  event 
of  a  complaint,  that  the  source  for  the 
wage  determination  meets  the  standards 
set  in  the  regulations.  If  this  is  shown, 
the  Department  may  accept  this 
determination  of  prevailing  wage.  If  the 
employer  cannot  sufHciently 
demonstrate  the  legitimacy  of  its 
prevailing  wage  and  the  Department  is 
required  to  make  a  post-attestation 
prevailing  wage  determination  through 
the  SESA,  no  wage  violation  will  be 
found  where  the  employer  is,  in  fact, 
paying  at  least  the  higher  of  the  actual 
or  prevailing  wage.  However,  if  the 
employer  cannot  sufficiently 
demonstrate  the  legitimacy  of  its 
prevailing  wage  and  the  employer  is 
paying  beneath  the  required  wage  rate, 
back  pay  will  be  assessed  and, 
depending  upon  the  facts  and 
circumstances,  the  employer  may  be 
found  to  have  willfully  violated  the 
wage  requirement,  which  will  result  in 
debarment  and  may  result  in  civil 
money  penalties.  If  the  employer  ignores 
its  affirmative  obligation  to  obtain  a 
prevailing  wage  rate  and  is  found  to 
have  paid  wages  beneath  the  required 
wage  rate,  back  pay  will  be  assessed 
and  the  employer  will  be  found  to  have 
willfully  violated  the  wage 
requirements,  which  will  result  in 
debarment  and  may  result  in  civil 
money  penalties. 

i.  Sources.  The  Department  believes 
the  following  sources  to  be  the  “best 
information”  for  determining  the 
prevailing  wage.  These  sources  are 
listed  in  their  order  of  priority  and  are 
premised  on  their  accurate  application 
to  the  occupation  which  encompasses 
the  specific  employment  in  question. 
Employers  are  not  mandated  to  use  any 
specific  source. 

1.  A  wage  rate  established  by  DOL 
under  the  Davis-Bacon  Act  or  the 
McNamara-O’Hara  Service  Contract 
Act. 

2.  A  collectively  bargained  wage  rate 
contained  in  a  union  contract  to  which 
the  employer  is  a  party. 

3.  A  prevailing  wage  determination 
provided  in  writing  by  the  State 
Employment  Security  Agency.  See  20 
CFR  656.40. 

4.  A  prevailing  wage  obtained  from  an 

independent  authoritative  source,  as 
defined  in  § _ 715  of  the  regulations. 


5.  A  prevailing  wage  obtained  from 
another  legitimate  source  of  wage 
information,  as  described  in 
§  — 730(e)(l)(ii)(C)(5)  of  the  regulations. 

ii.  SESA.  The  employer  should  submit 
a  request  for  a  prevailing  wage 
determinatipn,  in  writing,  to  the  SESA, 
which  will  determine  whether  the 
occupation  is  covered  by  a  Davis-Bacon 
Act  or  Service  Contract  Act  wage 
survey,  and,  if  not,  whether  the  SESA 
has  on  file  current  prevailing  wage 
information  for  the  occupation.  This 
information  shall  be  provided  by  the 
SESA  to  the  employer  in  writing  in  a 
timely  manner.  Where  the  prevailing 
wage  is  not  immediately  available 
through  one  of  these  sources,  the  SESA 
will  conduct  a  prevailing  wage  survey 
using  the  methods  outlined  at  20  CFR 
656.40.  Employers  may  challenge  a 
SESA  prevailing  wage  determination 
through  the  Employment  Service 
complaint  system.  See  20  CFR  part  658, 
subpart  E.  Any  such  challenge,  however, 
shall  not  require  the  SESA  to  divulge 
any  employer  wage  data  which  was 
collected  under  the  promise  of 
confidentiality. 

If  the  employer  is  unable  to  wait  for 
the  SESA  to  produce  a  prevailing  wage 
for  the  requested  occupation,  the 
employer  may  rely  on  other  legitimate 
sources  of  available  wage  information. 

If  the  employer  later  discovers,  upon 
receipt  of  the  prevailing  wage 
determination  from  the  SESA,  that  the 
information  relied  upon  produced  a 
wage  that  was  below  the  SESA- 
determined  prevailing  wage  for  the 
occupation  for  the  area  of  intended 
employment  and  the  employer  was 
paying  below  the  required  wage,  no 
violation  will  be  found  if  the  employer 
retroactively  compensates  the  H-IB 
nonimmigrant(s),  within  thirty  days  of 
obtaining  the  SESA  determination,  for 
the  difference  between  the  wage  paid 
and  the  prevailing  wage. 

In  all  situations  where  the  employer 
obtains  the  prevailing  wage 
determination  from  the  SESA  and 
maintains  a  copy  of  the  SESA  document, 
the  Department  will  accept  that 
prevailing  wage  determination  as 
correct  and  in  an  investigation  will  not 
question  the  determination’s  validity.  A 
complaint  alleging  the  inaccuracy  of  a 
SESA  prevailing  wage  determination,  in 
these  cases,  will  not  be  investigated. 

iii.  Independent  authoritative  source. 
These  regulations  also  permit  the 
employer  to  use  an  independent 
authoritative  wage  source,  as  defined  in 

§ _ 715  of  subpart  H,  in  lieu  of  a  SESA 

prevailing  wage  determination.  Where 
all  criteria  for  independent  authoritative 
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source  surveys  are  met  and  where  the 
survey  has  been  applied  correctly  to  the 
occupation  and  to  the  geographic  area, 
the  Department  will  not  investigate  a 
complaint  which  merely  alleges  that  the 
attested  prevailing  wage  is  incorrect, 
unless  the  Department  has  signiHcant 
evidence  regarding  the  prevailing  wage 
for  that  occupation  in  the  area  which 
shows  that  the  prevailing  wage  varies 
substantially  from  the  attested  wage. 

The  employer  may  arrange  for  the 
conduct  of  a  prevailing  wage  survey  by 
an  independent  authoritative  source; 
such  a  procedure  must  be  fr-ee  of  fraud 
or  misrepresentation,  must  comply  with 
all  the  criteria  regarding  the 
independent  authoritative  source,  and 
must  apply  sound  survey  methodology 
(20  CFR  656.40  and  TAG  No.  656)  to 
current  wage  data. 

iv.  Other  legitimate  source.  If  the 
employer  chooses  to  rely  on  other 
legitimate  sources  of  wage  data  to 
obtain  the  prevailing  wage  pursuant  to 
§  — .730(e){l)(ii)(C){J)  of  the  regulations, 
the  employer  will  ^  required  to 
demonstrate  the  legitimacy  of  the 
prevailing  wage  in  the  event  a  complaint 
is  fried.  If  the  employer  is  unable  to 
demonstrate  the  legitimacy  of  the  wage 
to  the  satisfaction  of  the  Department  in 
the  event  of  an  investigation,  the 
Department  will  make  its  own  prevailing 
wage  determination  through  the  SESA 
and  will  assess  back  wages  based  on 
that  determination.  For  example,  a 
legitimate  wage  would  be  based  on  a 
survey  that  is  reasonable  and  coiisistent 
with  recognized  standards  and 
principles  used  in  the  freld;  and  would 
be  fully  documented  and  supportable. 
The  Department  will  not  in  any  case, 
undertake  to  "validate"  the  methodology 
used  in  the  employer's  "other"  source, 
nor  conduct  research  to  determine  the 
source's  legitimacy  or  accuracy  in 
calculating  the  prevailing  wage;  this 
burden  remains  with  the  employer. 

In  summary,  regardless  of  the  source 
of  data  which  a  prospective  H-lB 
employer  chooses  to  use.  the  employer 
shall  have  the  burden  of  proving  the 
validity  of  any  prevailing  wage  obtained 
from  a  non-SESA  source  in  the  event  a 
complaint  is  filed.  The  employer  must 
therefore  develop  and  retain 
documentation  regarding  the  method 
and  data  it  used  to  obtain  the  prevailing 
wage.  The  employer  also  is  required  to 
update  the  documentation  supporting 
the  prevailing  wage  rate  every  24 
months  from  the  date  the  application  is 
certified,  and  to  pay  the  H-lB 
nonimmigrant  at  least  the  greater  of  the 
actual  or  the  updated  prevailing  wage 
for  the  specific  employment  in  question 


for  the  entire  period  of  the  H-lB 
nonimmigrant’s  employment. 

Furthermore,  if  the  employer’s  failure  to 
pay  the  required  wage  is  found  to  have 
been  willful,  the  employer  will  be 
assessed  civil  money  penalties  and  be 
debarred  from  the  employment  of  aliens. 

c.  In-kind  wages.  Employers  are 
required  to  determine  the  applicable 
"actual  wage”  and  “prevailing  wage" 
based  only  on  cash  wages  paid 
(excluding  fringe  benefits).  However 
some  employers  have  represented  that, 
in  the  past,  foreign  workers  who  earned 
less  than  U.S.-level  wages  in  their  home 
country  have  been  paid  a  cash  wage 
lower  than  U.S.  woikers  during 
temporary  employment  in  the  U.S.,  but 
have  received  "in-kind”  perquisites  or 
payments  other  than  cash,  so  that  their 
total  compensation  package  is 
equivalent  to  that  of  U.S.  workers  and 
so  that  their  re-entry  into  their  home- 
country  wage  scale  is  not  a  difficult 
adjustment.  Although  the  final  policy 
decision  has  not  yet  been  made,  the 
Department  is  considering  whether  to 
permit  the  H-lB  employer  to  claim  wage 
credit  for  the  actusd  cost  or  fair  market 
value  (whichever  is  less)  of  such 
perquisites  or  payments  (excluding 
fringe  benefits)  in  determining  whether 
the  employer  is  meeting  its  wage 
payment  obligations.  The  Department 
contemplates  that  such  payments  or 
perquisites  w'ould  be  considered  as 
creditable  H-lB  wages  only  if:  (1)  They 
are  for  the  benefit  of  the  H-lB 
nonimmigrants)  and  do  not,  in  any  way, 
accrue  to  the  benefit  of  the  employer, 
and  (2)  they  are  provided  only  to  the  H- 
IB  nonimmigrant(s)  and  are  not 
provided  to  the  employer’s  other  (non- 
H-lB)  employees.  Comments  are  invited 
as  to  whether  such  payments  should  be 
credited,  and  as  to  the  types  of 
payments  or  perquisites  that,  under 
these  limitations,  would  be  appropriate 
for  consideration  in  this  regard. 

Since  the  “in-kind”  wage  credit  is  in 
recognition,  in  part,  of  the 
nonimmigrant’s  future  retum  home,  it  is 
inappropriate  for  use  in  the  permanent 
alien  labor  certification  program  and  is 
not  being  considered  for  that  program. 
See  20  CFR  part  656.  A  further 
distinction  is  the  continuing  enforcement 
role  DOL  has  imder  the  H-lB  program, 
which  does  not  exist  for  the  resident 
alien  worker.  See  8  U.S.C.  1182  (a)(5)(A) 
and  (n)(2). 

On  policy  grounds,  "in-kind"  wage 
credit  is  also  not  being  considered  for 
the  H-2A  farmworker,  H-2B 
nonprofessional  worker,  H-IA 
registered  nurse,  and  F-1  student 
programs.  In  each  of  those  programs  the 


occupation  is  low-paid  (e.g.,  H-2A 
farmworkers)  or  Congress  has 
expressed  an  intent  to  raise  the  wages 
and  working  conditions  of  the  workers 
(e.g..  H-IA  nurses). 

2.  Prevailing  Working  Conditions 

The  INA  requires  employers  to  stale 
that  the  employment  of  H-lB 
nonimmigrants  will  not  adversely  affect 
the  working  conditions  of  U.S.  workers 
similarly  employed.  8  U.S.C. 
1182(n)(l)(A)(ii).  MTINA  made  no 
changes  to  this  statutory  requirement 
regarding  the  working  conditions 
statement.  The  Department’s 
interpretation  is  that  the  INA  intends 
that  prevailing  working  conditions  be 
treated  accor^ng  to  the  current 
regulations  for  the  permanent  alien 
labor  certification  program.  See  20  CFR 
part  656.  These  regulations  therefore 
require  that  prevailing  working 
conditions  be  determined  on  a  post¬ 
complaint  basis  as  is  currently  done  in 
the  permanent  program.  See  20  CFR 
656.24(b)(3).  Thus,  in  the  event  of  a 
complaint  under  the  H-lB  program,  the 
employer  must  present  credible  proof  of 
prevailing  working  conditions  for  the 
occupations  at  issue.  Such  proof  may 
include  surveys  conducted  by 
employers,  published  independent 
studies  or  articles  which  discuss  the 
conditions  in  the  industry  and  locale, 
and  other  relevant  information.  The 
regulations  have  been  clarified  to 
correct  any  misperception  employers 
may  have  that  they  must  conduct  a 
"prevailing  working  conditions  survey" 
prior  to  filing  an  application. 

3.  Supporting  Documentation 

The  Department  considered  whether 
employers  should  be  required  to  submit 
supporting  documentation  with  the  labor 
condition  application  or  whether  such 
documentation  should  be  maintained  by 
the  employer  at  the  place  of 
employment.  The  amended  INA  requires 
that  a  copy  of  each  application  and  such 
accompanyiqg  documents  as  are 
necessary  be  available  for  public 
examination  at  the  employer’s  principal 
place  of  business  or  place  of 
employment. 

The  Department  has  concluded,  and 
the  regulations  provide,  that  the 
employer  need  not  submit  supporting 
documentation  to  DOL  with  the  labor 
condition  application,  because  the 
Department  will  not  examine  the 
application  in  detail  prior  to 
certification.  Instead,  the  employer  is 
required  to  develop  documentation  to 
support  certain  labor  condition 
application  elements  and  maintain  it  at 
the  place  of  employment  or  the 
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employer’s  principal  place  of  business  in 
the  U.S..  so  that  the  employer  can  carry 
its  burden  of  proof  in  the  event  of  an 
investigation. 

The  employer  is  required  to  develop 
and  maintain  supporting  documentation 
regarding  the  actual  wage,  the  prevailing 
wage,  and  the  required  notice  to 
employees.  There  are  no  specific 
documentation  requirements  regarding 
the  “no  strike  or  lockout"  and  "working 
conditions"  attestations,  but  the 
employer  has  the  burden  of  proving  the 
validity  of  its  statements  in  the  event  a 
complaint  is  filed.  The  Department 
suggests  that  employers  keep  any 
pertinent  information  they  may  have 
regarding  prevailing  working  conditions; 
such  information  could,  for  instance, 
document  the  fringe  benefit  plan  at  the 
employer’s  facility. 

The  application  and  the  required 
supporting  documentation  for  the 
application  must  be  maintained  by  the 
employer  for  a  period  of  one  year 
beyond  the  end  of  the  period  of 
employment  specified  on  the  labor 
condition  application  or  one  year  from 
the  date  the  labor  condition  application 
was  withdrawn,  except  that,  in  the 
event  a  timely  complaint  is  filed,  the 
documentation  must  be  retained  until 
the  complaint  is  resolved  through  the 
enforcement  process  set  out  in  the 
regulations.  Payroll  records, 
documenting  the  payment  of  the 
required  wages,  must  be  retained  for 
three  years  from  the  date{s)  of  the 
creation  of  the  record(s),  except  that  in 
the  event  a  timely  complaint  is  filed,  all 
payroll  records  must  be  retained  until 
the  complaint  is  resolved  through  the 
enforcement  process. 

The  documentation  requirements  of 
the  INA  were  amended  by  MTINA  in 
one  particular  section,  having  to  do  with 
public  access  and  notice.  This  does  not 
affect  the  overall  documentation  to  be 
maintained  by  the  employer  in  support 
of  its  application  in  the  event  a 
complaint  is  filed  which  is  not  available 
to  the  public.  One  sentence  in  INA 
Section  212(n](l)(D)  (8  U.S.C. 
1182(n){l)(D)J  was  changed  from: 

The  employer  shall  make  available  for  public 
examination,  within  one  working  day  after 
the  date  on  which  an  application  under  this 
paragraph  is  filed,  at  the  employer's  principal 
place  of  business  or  worksite,  a  copy  of  each 
such  application  (and  accompanying 
documentation). 

to: 

The  employer  shall  make  available  for  public 
examination,  within  one  working  day  after 
the  date  on  which  an  application  under  this 
paragraph  is  filed,  at  the  employer's  prindpai 
place  of  business  or  worksite,  a  copy  of  each 
such  application  [and  such  accompanying 


documents  as  are  necessary).  (Emphases 
added.] 

To  implement  this  modification,  and  to 
achieve  the  statutory  purpose  of 
assuring  that  the  public  has  sufficient 
information  to  be  aware  of  and 
understand  the  bases  for  an  employer’s 
application,  and  the  representations  and 
commitments  therein,  the  Department 
has  revised  the  regulations  to  specify 
the  minimum  requirements  for 
documents  that  must  be  made  available 
to  the  public.  Employers  are  required  to 
make  available  for  public  examination  a 
copy  of  each  labor  condition  application 
filed,  accompanied  by: 

(1)  Documentation  which  provides  the 
wage  rate  to  be  paid  the  H-lB 
nonimmigrant  and  a  description  of  the 
system  that  the  employer  used  to  set  the 
"actual  wage" — e.g.,  memorandum  to 
the  file  summarizing  the  system  or  a 
copy  of  the  employer’s  pay  system 
(payroll  records  are  not  required, 
although  they  must  be  made  available  to 
the  Department  in  an  enforcement 
action). 

(2)  A  copy  of  the  documentation  the 
employer  used  to  establish  the 
"prevailing  wage”  for  the  occupation(s) 
for  which  the  H-lB  nonimmigrant] s)  is/ 
are  sought — e.g.,  copy  of  SESA 
prevailing  wage  determination, 
memorandum  documenting  "other 
legitimate  source’’  relied  upon  as  to  the 
prevailing  wage,  the  “independent 
authoritative  source”  document,  or 
documentation  showing  the  wage 
finding  for  the  "other  legitimate  source’’ 
(a  general  description  of  the  source  and 
methodology  is  all  that  is  required  to  be 
made  available  for  "public” 
examination;  the  imderlying  individual 
wage  data  relied  upon  to  determine  the 
prevailing  wage  is  not  a  “public"  record, 
although  it  must  be  made  available  to 
the  Department  in  an  enforcement 
action);  and, 

(3)  A  copy  of  the  document(s)  with 

which  the  employer  has  satisfied  the 
union/employee  notification 
requirement  of  5 _ 730(h). 

C.  DOL  Review  of  Labor  Condition 
Applications 

1.  Level  of  Review 

MTINA  amends  the  INA  to  require  the 
Department  to  review  the  labor 
condition  application  only  “for 
completeness  and  obvious 
inaccuracies."  8  U.S.C  1182(n)(l). 

Urdess  it  is  foimd  that  the  application  is 
incomplete  or  contains  obvious 
inaccuracies  (which  includes  whether 
the  Wage  and  Hour  Division 
(Administrator)  has  disqualified  the 
employer  from  employing  H-IB 
nonimmigrants),  certification  shall  be 


provided  within  7  woiking  days  of  the 
date  the  application  is  received  and 
date-stamped  by  the  Department.  Id. 

2.  Specialty  Occupation 

The  INA  defines  a  "specialty 
occupation"  as  one  which  requires  the 
theoretical  and  practical  application  of  a 
body  of  highly  specialized  knowledge, 
and  which  requires  the  attainment  of  a 
bachelor’s  or  higher  degree  in  the 
specific  specialty  (or  its  equivalent).  8 
U.S.C.  1184(i)(l).  In  addition,  the  INA 
requires  the  prospective  H-lB  alien  to 
possess  the  following  qualifications:  Full 
state  licensure  to  practice  in  the 
occupation,  if  required;  and  either  (i) 
completion  of  a  bachelor’s  or  higher 
degree  in  the  specific  specialty  (or  its 
equivalent),  or  (ii)  experience  in  the 
specialty  equivalent  to  the  completion  of 
such  a  degree  and  expertise  in  the 
specialty  through  progressively 
responsible  positions  relating  to  the 
specialty.  8  U.S.C.  1184(i)(2). 

It  has  been  the  responsibility  of  INS  to 
determine  whether  an  alien  and  the 
occupation  met  the  requirements  for  an 
H-IB  visa.  The  interim  final  regulations 
reflect  a  continuation  of  this  approach. 
INS  will  continue  to  have,  under  the  H- 
IB  program,  the  responsibility  for 
determining  whether  the  occupation  and 
alien  meet  the  requirements  for  an  H-lB 
visa,  after  receiving  the  employer’s 
petition  with  the  DOL-approved  labor 
condition  application  attached.  A 
determination  by  INS  that  the 
occupation  or  alien  does  not  qualify  for 
an  H-lB  visa  is  appealed  only  through 
relevant  INS  and  Department  of  Justice 
procedures. 

This  approach  is  in  keeping  with  the 
intent  of  the  INA — that  DOL  review  be 
simple  and  streamlined,  and  that  worker 
safeguards  be  provided  by  a  complaint- 
driven  enforcement  system. 

3.  Fashion  Models 

It  is  the  responsibility  of  INS  to 
determine  whether  an  alien  and  the 
occupation  meet  the  requirements  for  an 
H-lB  visa.  This  interim  final  rule 
reflects  this  approach  with  respect  to 
aliens  in  speci^ty  occupations,  and  this 
revised  interim  final  rule  reflects  that 
INS  also  will  make  determinations  on 
whether  an  H-lB  fashion  model  is  of 
“distinguished  merit  and  ability".  8 
U.S.C,  1101(a)(15)(H)(i)(b);  Public  Law 
102-232  sec.  207(b). 

D.  Confidentiality  of  Employer 
Information 

Many  commenters  raised  the  issue  of 
the  confidentiality  of  employer-provided 
informatioi!!.  These  commenters  strongly 
recommended  that  the  Department  make 
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every  effort  to  protect  confidential 
employer  information  provided  to  the 
Department  as  part  of  the  labor 
condition  application.  While  the 
Department  recognizes  these  concerns, 
the  INA,  as  amended  by  IMMACT  and 
MTINA,  requires  that  the  employer 
make  available  for  public  examination  a 
copy  of  the  labor  condition  application 
and  such  accompanying  documents  as 
are  necessary,  within  one  working  day 
after  the  date  on  which  an  application  is 
filed  with  DOL.  8  U.S.C.  1182{n){l);  see 
also  8  U.S.C.  1182(n)(l)(C);  and  Public 
Law  102-232  section  303(a)(7)(B)(iii). 
Although  the  Department  does  not 
require  any  documentation  to  be 
submitted  to  it  along  with  the  labor 
condition  application,  the  regulations 
require  that  certain  documentation  must 
be  available  for  public  examination  at 
the  place  of  employment.  In  addition, 
employers  should  note  that  if  a 
complaint  is  filed,  an  investigation 
conducted,  and  a  hearing  held,  any 
employer  information  submitted  as 
evidence  at  the  hearing  will  become  a 
matter  of  public  record;  such 
information  may  well  be  more  extensive 
than  that  which  the  employer  must  make 
available  for  public  examination.  See  8 
U.S.C.  1182(n)(2). 

E.  Discouraging  Frivolous  Complaints 

Many  commenters  urged  the 
Department  to  take  steps  to  discourage 
frivolous  complaints.  The  Department 
notes  that  IMMACT  itself  addresses  this 
concern  by  permitting  only  “any 
aggrieved  person  or  organization 
(including  bargaining  representatives)” 
to  file  a  complaint.  8  U.S.C. 

1182(n)(2)(A).  In  addition,  under  the 
Department’s  interim  final  regulations 
an  investigation  will  be  initiated  only 
after  DOL  determines  that  there  is 
reasonable  cause  to  believe  a  violation 
has  occurred. 

F.  Complaint,  Investigation  and  Hearing 

Section  212(n)(2)  of  INA  requires  that 
the  Department  establish  a  system  to 
conduct  investigations  to  determine 
whether  an  employer  failed  to  meet  a 
condition  specified  in  the  labor 
condition  application  or  misrepresented 
a  material  fact  on  its  application.  8 
U.S.C.  1182(n)(2).  The  regulations 
provide  tht  the  Wage  and  Hour 
Administrator  may  conduct 
investigations  of  potential  violations  of 
the  law  only  pursuant  to  a  complaint. 

G.  Administrative  Law  Judge  Hearing 
and  Discretionary  Review  by  the 
Secretary 

Section  212(n)(2)(B]  requires  that  the 
Secretary  provide  interested  parties  an 
opportunity  for  a  hearing  within  60  days 


of  the  date  of  the  investigative 
determination,  and  issue  findings  within 
60  days  of  the  date  of  the  hearing. 

Because  of  this  compressed  time 
frame,  the  regulations  require  that  a 
request  for  hearing  be  filed  directly  with 
the  Chief  Administrative  Law  Judge  no 
later  than  15  days  from  the  date  of  the 
Administrator’s  determination.  Further, 
because  of  the  problems  of  proof  to  be 
anticipated  in  an  administrative  hearing 
on  factual  issues  of  prevailing  wages 
and  working  conditions  which  may  be 
virtually  impossible  to  address  except 
through  hearsay  reports  of  surveys,  or 
for  which  crucial  witnesses  and  other 
evidence  may  be  unavailable  except 
through  hearsay  since,  for  example,  the 
witnesses  are  located  outside  the  U.S., 
the  interim  final  regulations  specify  that 
the  Department’s  rules  of  evidence  shall 
not  apply. 

An  opportunity  for  discretionary 
review  by  the  Secretary  is  afforded  by 
the  interim  final  regulations,  with  short 
deadlines  in  accordance  with  the 
statutory  intent  for  expedited 
dispositions.  Any  interested  party  may 
request  such  review,  and  the  Secretary 
shall  determine  what  matters,  if  any, 
will  be  reviewed. 

H.  Penalties 

If  the  employer  does  not  meet  the 
applicable  standard  regarding  wages, 
working  conditions,  and  strikes  or 
lockouts,  notification  of  bargaining 
representatives  or  employees,  or 
misrepresentation  of  a  material  fact  in 
the  application,  it  may  result  in  the 
imposition  of  administrative  remedies: 

(1)  Civil  money  penalties  in  an  amount 
not  to  exceed  $1,000  per  violation;  (2) 
employers  being  barred  from  filing 
applications  or  attestations  with  the 
Department  to  employ  aliens  on  either  a 
permanent  or  temporary  basis  for  at 
least  one  year;  and  (3)  employers  being 
ordered  to  provide  for  payment  of  back 
wages.  8  U.S.C.  1182(n)(2)  (C)  and  (D). 

In  the  MTINA  amendments  to  the 
INA,  Congress  created  a  new  standard 
for  the  imposition  of  civil  money 
penalties  (CMPs)  and  the  debarment 
sanction  for  an  H-lB  employer’s 
violation  of  its  wage  or  working 
conditions  obligations.  8  U.S.C. 
1182(n){2)(C);  see  Public  Law  102-232 
section  303(a)(7)(B)(iv).  Where  the 
Secretary  finds  that  an  employer  has 
failed  to  pay  the  required  wages,  the 
amended  statute  requires  the 
Department  to  collect  back  wages  (only 
for  H-lB  nonimmigrant  employees,  not 
for  U.S.  workers)  “whether  or  not  a 
[civil  money  penalty  or  debarment) 
penalty  *  *  *  has  been  imposed."  8 
U.S.C.  1182(n)(2)(D);  see  Public  Law  102- 
232  section  303(a)(7)(B)  (v)  and  (vi).  The 


amended  statute  also  specifies  that  the 
Department  may  impose  CMPs  and  shall 
report  the  employer  to  the  INS  for 
debarment  from  the  employment  of 
aliens  only  where  the  Department  finds 
“a  willful  failure  to  meet  [the  required 
wage  and  working  conditions) 
paragraph  [of  the  H-lB  provision)”.  8 
U.S.C.  1182(n)(2)(C).  Thus,  the  statute 
imposes  a  “willful”  standard  for 
imposition  of  penalties  (CMPs  and 
debarment),  but  imposes  no  standard  for 
the  severity  of  wage  violations  for  the 
collection  of  back  wages.  In  commenting 
on  this  amendment,  sponsor  Senator 
Simpson  stated  that  “by  [willful  failure) 
we  mean  a  knowing  disregard  for  the 
requirements  of  these  [wage  and 
working  conditions]  paragraphs.  If  an 
employer  establishes  a  good  faith  basis 
for  its  determinations,  that  will  be  a 
complete  defense  to  a  charge  of  willful 
failure  to  meet  its  obligations."  137 
Cong.  Rec.  S18243  (daily  ed.  Nov.  26, 
1991).  Sponsor  Senator  Kennedy 
similarly  described  the  intended 
meaning  of  “willful  failure.”  137  Cong. 
Rec.  S18245  (daily  ed.  Nov.  26, 1991). 

The  “willful”  standard  is  well 
established  in  federal  labor  standards 
law,  and  the  Department  has  concluded 
(based  on  settled  principles  of  statutory 
construction)  that  Congress  knew  of  this 
standard  and  intended  for  it  to  be 
applied  in  the  similar  context  of  the  H- 
IB  wage  and  working  conditions 
requirements.  The  “willful”  standard  in 
question  is  found  in  Supreme  Court’s 
decision  in  Brock  v.  Richland  Shoe  Co., 
486  U.S.  128, 133  (1988)  applying  a 
provision  of  the  Fair  Labor  Standards 
Act  (FLSA),  where  a  third  year  of  wages 
may  be  recovered  only  for  willful 
violations.  The  Court  held  that  an 
employer  is  to  be  found  in  “willful” 
violation  where  the  employer  “knew  or 
showed  reckless  disregard  for  the  matter 
of  whether  its  conduct  was  prohibited 
by  the  (FLSA).”  See  also  Trans  World 
Airlines  v.  Thurston,  469  U.S.  Ill,  127 
(1985).  The  Supreme  Court’s  standard 
would  preclude  a  finding  of 
“willfulness”  where  an  employer  had 
acted  in  good  faith.  In  revising  the 
regulations  for  the  assessment  of  civil 
money  penalties  and  notification  to  the 
Attorney  General  for  debarment  of  an 
employer  who  is  found  to  have  willfully 
failed  to  pay  the  required  wages  or 
provide  the  required  working  conditions, 
the  Department  has  adopted  the  Court’s 
standard. 

IV.  Summary 

The  Department  welcomes  comments 
on  any  issues  addressed  in  the  October 
22, 1991,  interim  final  regulations  or  this 
revised  interim  final  rule,  and  on  any 


I 


I 


Federal  Register  /  Vol.  57.  No.  6  /  Monday,  January  13,  1992  /  Rules  and  Regulations 


issues  not  addressed  that  commenters 
believe  need  to  be  addressed. 

Regulatory  Impact  and  Administrative 
Procedure 

E.O.  12291 

The  rule  does  not  have  the  financial  or 
other  impact  to  make  it  a  major  rule  and, 
therefore,  the  preparation  of  a 
regulatory  impact  analysis  is  not 
necessary.  See  Executive  Order  12291, 3 
CFR,  1981  Comp.,  Page  127,  5  U.S.C.  601 
note. 

Regulatory  Flexibility  Act 

The  Department  of  Labor  has  notified 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  and  made  the 
certification  pursuant  to  the  Regulatory 
Flexibility  Act  at  5  U.S.C.  605(b),  that 
the  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Nevertheless,  interested  parties  are 
requested  to  submit,  as  part  of  their 
comments  on  this  rule,  information  on 
the  potential  economic  impact  of  the 
rule. 

Effective  Date 

The  interim  final  rule  was  effective  on 
October  1, 1991.  IMMACT  provided  that 
the  H-lB  program  for  nonimmigrant 
aliens  in  specialty  occupations  began  on 
that  date,  and  MTINA  is  retroactively 
effective  as  of  that  date.  Public  Law  102- 
232  section  310(a);  Public  Law  101-649 
sec.  231.  Absent  immediate  changes  to 
the  standards  for  this  program, 
employers  would  not  be  fully  aware  of 
their  responsibilities.  Further,  MTINA 
requires  DOL  to  issue,  by  January  2, 

1992,  interim  final  or  final  rules  to 
implement  that  law's  changes  to  the  H- 
IB  program.  Public  Law  102-232  section 
303(b)(8).  For  those  reasons,  the 
Department  of  Labor  has  found  good 
cause  to  exist  to  make  the  amendments 
in  this  document  effective  on  the 
statutory  effective  date  of  October  1, 
1991,  without  prior  notice  and  comment, 
5  U.S.C.  553(d)(3).  Nevertheless,  the 
Department  invites  interested  members 
of  the  public  to  comment  on  the  October 
22, 1991  interim  final  rule  and  on  this 
revised  interim  final  rule,  for  the  period 
set  forth  in  the  “DATES”  section  above. 

Catalog  of  Federal  Domestic  Assistance 
Number 

This  program  is  not  yet  listed  in  the 
Catalog  of  Federal  Domestic  Assistance. 

List  of  Subjects 

20  CFR  Part  655 

Administrative  practice  and 
procedure.  Agriculture,  Aliens, 
Crewmembers,  Employment. 


Enforcement,  Fashion  models.  Forest 
and  forest  products.  Guam.  Health 
professions,  immigration.  Labor, 
Longshore  work.  Migrant  labor.  Nurse. 
Penalties,  Registered  nurse.  Reporting 
and  recordkeeping  requirements. 
Specialty  occupation.  Students.  Wages. 

29  CFR  Part  507 

Administrative  practice  and 
procedures.  Aliens,  Employment. 
Enforcement,  Fashion  models. 
Immigration,  Labor,  Penalties,  Reporting 
and  recordkeeping  requirements. 
Specialty  occupation.  Wages. 

Text  of  the  Joint  Rule 

Hie  text  of  the  interim  final  joint  rule 
as  adopted  by  ETA  and  the  Wage-Hour 
Division,  ESA,  in  this  document  appears 
below: 


Subpart  H — Labor  Condition  Applications 

and  Requirements  for  Employers  Using 

Aliena  on  H-1B  Visas  in  Specialty 

Occupations  and  as  Fashion  Models 

Sec. 

_ 700  Purpose,  procedure  and 

applicability  of  subparts  H  and  1  of  this 
part 

_ .705  Overview  of  responsibilities. 

_ .710  Complaints. 

_ 715  Definitions. 

_ .720  Addresses  of  Department  of  I.abor 

regional  offices. 

_ 730  Labor  condition  application. 

_ .740  Labor  condition  application 

determinations. 

_ .750  Validity  period  of  the  labor 

condition  application. 

_ 760  Public  access:  retention  of  records. 


Subpart  I— Enforcement  of  H-1B  Labor 

Condition  Applications 

Sec. 

_A00  &iforcement  authority  of 

Administrator,  Wage  and  Hour  Division. 

_ 805  Complaints  and  investigative 

procedures. 

_ 810  Remedies. 

_ 815  Written  notice  and  service  of 

Administrator’s  determination. 

_ ,820  Request  for  hearing. 

_ .825  Rules  of  practice  for  administrative 

law  judge  proceedings. 

_ .830  Service  and  computation  of  time. 

_ 835  Administrative  law  judge 

proceedings. 

_ 840  Decision  and  order  of 

administrative  law  judge. 

_ .845  Secretary’s  review  of 

administrative  law  judge's  decision. 

_ .850  Administrative  record. 

_ BS6  Notice  to  the  Employment  and 

Training  Administration  and  the 
Attorney  Geimral. 


Subpart  H — Labor  Condition 
Applications  and  Roquirements  for 
Employers  Using  Aliens  on  H-1B  Visas 
In  ^ecialty  Occupations  and  as 
Fashion  Modeis 

§ _ .700  Purpose,  procedure  and 

applicability  of  aubparts  H  and  I. 

(a)  Purpose.  The  Immigration  and 
Nationality  Act  (INA),  with  respect  to 
nonimmigrant  workers  entering  the 
United  States  (U.S.)  on  H-lB  visas: 

(1)  Establishes  an  annual  ceiling  of 
65,000  (exclusive  of  spouses  and 
children)  on  the  number  of  aliens  who 
may  be  issued  H-lB  visas: 

(2)  Defines  the  scope  of  eligible 
occupations  for  which  nonimmigrants 
may  be  issued  H-lB  visas  and  specifies 
the  qualifications  that  are  required  for 
entry  as  an  H-lB  nonimmigrant: 

(3)  Requires  an  employer  seeking  to 
employ  H-lB  nonimmigrants  to  file  a 
labor  condition  application  with  and 
have  it  certified  by  the  Department  of 
Labor  (DOL)  before  an  alien  may  be 
provided  H-lB  status  by  the 
Immigration  and  Naturalization  Service 
(INS):  and 

(4)  Establishes  a  system  for  the  receipt 
and  investigation  of  complaints,  as  well 
as  for  the  imimsition  of  fines  and 
penalties  for  misrepresentation  or  for 
failure  to  fulfill  a  condition  of  the  labor 
condition  application.  8  U.S.C. 
1101(a)(15)(H)(i)(b).  1182(n). 
1184(g)(1)(A).  and  1184(i). 

(b)  Procedure  for  obtaining  an  H-lB 
visa.  Before  a  nonimmigrant  alien  may 
work  in  a  “specialty  occupation"  or  as  a 
fashion  model  of  distinguished  merit  and 
ability  in  the  United  States  under  an  H- 
IB  visa,  the  alien  must  receive  that  H-lB 
visa  from  the  Department  of  State 
(DOS).  There  are  certain  steps  in  the 
process  which  leads  to  the  issuance  of 
an  H-lB  visa.  These  steps  shall  be 
followed  in  sequence  and  are  as  follows: 

(1)  First,  an  employer  shall  submit  to 
DOL,  and  obtain  DOL  certification  of.  a 
labor  condition  application.  The 
requirements  for  obtaining  a  certified 
labor  condition  application  are  provided 
in  this  subpart.  The  labor  condition 
application  (Form  ETA  9035)  and 
instructions  may  be  obtained  from  DOL 

Regional  Offices  listed  in  § _ .720  of 

this  part. 

(2)  After  obtaining  DOL  certification 
of  a  labor  condition  application,  the 
employer  may  submit  a  petition  (INS 
Form  1-129),  together  with  the  certified 
labor  condition  application,  to  INS, 
requesting  H-lB  classification  for  the 
alien.  The  requirements  concerning  the 
submission  of  a  petition  to,  and  its 
processing  by,  INS  are  set  forth  in  INS 
regulations.  The  INS  petition  (Form  I- 
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129)  may  be  obtained  from  an  INS 
district  or  area  ofHce. 

(c)  Applicability.  Subparts  H  and  1  of 
this  part  apply  to  all  employers  seeking 
to  employ  aliens  on  H-lB  visas  in 
specialty  occupations  or  as  fashion 
models  of  distinguished  merit  and 
ability. 

§ _ .705  Overview  of  responsibilities. 

Three  federal  agencies  are  involved  in 
the  process  which  leads  to  the  issuance 
of  an  H-lB  visa,  and  the  responsibilities 
which  continue  after  the  visa  is  issued. 
The  employer  also  has  continuing 
responsibilities  under  the  process.  This 
section  briefly  describes  the 
responsibilities  of  each  of  these  entities. 

(a)  Department  of  Labor 
responsibilities.  DOL  administers  the 
labor  condition  application  process  and 
enforcement  provisions. 

(1)  The  Employment  and  Training 
Administration  (ETA).  DOL,  is 
responsible  for  receiving  and  making 
determinations  on  labor  condition 
applications  in  accordance  with  subpart 
H  of  this  part.  ETA  is  also  responsible 
for  compiling  and  maintaining  a  list  of 
labor  condition  applications  and  shall 
make  such  list  available  for  public 
examination  at  the  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  room 
N4456,  Washington,  DC  20210. 

(2)  The  Employment  Standards 
Administration  (ESA),  DOL,  is 
responsible,  in  accordance  with  subpart 
I  of  this  part,  for  investigating  and 
resolving  any  complaints  filed  with  DOL 
concerning  labor  condition  applications 
or  the  employment  of  H-lB 
nonimmigrants. 

(b)  Immigration  and  Naturalization 
Service  (INS)  and  Department  of  State 
(DOS)  responsibilities.  The  Immigration 
and  Naturalization  Service  (INS)  shall 
receive  the  employer’s  petition  (INS 
Form  1-129)  with  the  DOL-certified  labor 
condition  application  attached.  INS  is 
responsible  for  approving  the  alien’s  H- 
IB  visa  classification.  In  doing  so,  the 
INS  determines  whether  the  occupation 
named  in  the  labor  condition  application 
is  a  specialty  occupation  or  whether  the 
alien  is  a  fashion  model  of  distinguished 
merit  and  ability  and  whether  the 
qualifications  of  the  alien  meet  the 
statutory  requirements  for  H-lB  visa 
classification.  If  the  petition  is  approved, 
INS  will  notify  the  U.S.  Consulate  where 
the  alien  intends  to  apply  for  the  visa 
unless  the  alien  is  in  the  U.S.  and 
eligible  to  adjust  status  without  leaving 
this  country.  See  8  U.S.C.  1184(i).  The 
Department  of  State,  through  U.S. 
Embassies  and  Consulates,  is 
responsible  for  issuing  H-lB  visas. 

(c)  Employer’s  responsibilities.  Each 
employer  seeking  an  H-lB 


nonimmigrant  in  a  specialty  occupation 
or  as  a  fashion  model  of  distinguished 
merit  and  ability  has  several 
responsibilities. 

(1)  Hie  employer  shall  submit  a 
completed  labor  condition  application 
on  Form  ETA  9035  and  one  copy  to  the 
regional  office  of  ETA  serving  the  area 
where  the  alien  will  be  employed.  If  the 
labor  condition  application  is  certified 
by  ETA,  a  copy  will  be  returned  to  the 
employer. 

(2)  'The  employer  shall  make  a  filed 
labor  condition  application  and 
necessary  supporting  documentation  (as 
identified  under  this  subpart)  available 
for  public  examination  at  the  employer's 
principal  place  of  business  in  the  U.S.  or 
at  the  place  of  employment  within  one 
working  day  after  the  date  on  which  the 
labor  condition  application  is  filed  with 
ETA. 

(3)  The  employer  then  may  submit  a 
copy  of  the  certified  labor  condition 
application  to  INS  with  a  completed 
petition  (INS  Form  1-129)  requesting  H- 
IB  classification. 

(4)  The  employer  should  not  allow  the 
alien  to  begin  work,  even  though  a  labor 
condition  application  has  been  certified 
by  DOL,  until  INS  grants  the  alien 
authorization  to  work  in  the  United 
States  for  that  employer. 

(5)  The  employer  shall  develop 
sufHcient  documentation  to  meet  its 
burden  of  proof  with  respect  to  the 
validity  of  the  statements  made  in  its 
labor  condition  application  and  the 
accuracy  of  information  provided  in  the 
event  that  such  statement  or  information 
is  challenged.  The  employer  shall  also 
maintain  such  documentation  at  its 
place  of  business  in  the  U.S.  and  shall 
make  such  documentation  available  to 
DOL  for  inspection  and  copying  upon 
request. 

§ _ .710  Complaints. 

Complaints  concerning 
misrepresentation  in  the  labor  condition 
application  or  failure  (including  a 
substantial  or  willful  failure)  of  the 
employer  to  meet  a  condition  specified 
in  the  application  shall  be  filed  with  the 
Administrator,  Wage  and  Hour  Division 
(Administrator),  ESA,  according  to  the 
procedures  set  forth  in  subpart  I  of  this 
part.  The  Administrator  shall  then 
investigate  if  reasonable  cause  is  found, 
and,  where  appropriate,  after  an 
opportunity  for  a  hearing,  assess 
sanctions  and  penalties. 

§ _ .715  Definitions. 

For  the  purposes  of  subparts  H  and  I 
of  this  part: 

Actual  wage  means  the  wage  rate 
paid  by  the  employer  to  all  individuals 
with  experience  and  qualifications 


similar  to  the  H-lB  nonimmigrant’s 
experience  and  qualifications  for  the 
specific  employment  in  question  at  the 
place  of  employment. 

Administrative  Law  fudge  means  an 
official  appointed  pursuant  to  5  U.S.C. 
3105. 

Administrator  means  the 
Administrator  of  the  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  Department  of  Labor, 
and  such  authorized  representatives  as 
may  be  designated  to  perform  any  of  the 
functions  of  the  Administrator  under 
subpart  H  or  I  of  this  part. 

Area  of  intended  employment  means 
the  area  within  normal  commuting 
distance  of  the  place  (address)  of 
employment  where  the  H-lB  alien  is  or 
will  be  employed.  If  the  place  of 
employment  is  within  a  Metropolitan 
Statistical  Area  (MSA),  any  place  within 
the  MSA  is  deemed  to  be  within  normal 
commuting  distance  of  the  place  of 
employment.  If  there  is  no  MSA  then  the 
area  of  intended  employment  is  the  area 
within  normal  commuting  distance  of 
the  place  of  employment. 

Attorney  General  means  the  chief 
official  of  the  U.S.  Department  of  Justice 
or  the  Attorney  General’s  designee. 

Authorized  agent  and  authorized 
representative  mean  an  official  of  the 
employer  who  has  the  legal  authority  to 
commit  the  employer  to  the  statements 
in  the  labor  condition  application. 

Certification  means  the  determination 
by  a  certifying  officer  that  a  labor 
condition  application  is  not  incomplete 
and  does  nbt  contain  obvious 
inaccuracies. 

Certify  means  the  act  of  making  a 
certification. 

Certifying  Officer  and  Regional 
Certifying  Officer  mean  a  Department  of 
Labor  official,  or  such  official’s 
designee,  who  makes  determinations 
about  whether  or  not  to  certify  labor 
condition  applications. 

Chief  Administrative  Law  Judge 
means  the  chief  official  of  the  Office  of 
the  Administrative  Law  Judges  of  the 
Department  of  Labor  or  the  Chief 
Administrative  Law  Judge’s  designee. 

Department  and  DOL  mean  the 
United  States  Department  of  Labor. 

Division  means  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  DOL. 

Employer  means: 

(1)  A  person,  firm,  corporation, 
contractor,  or  other  association  or 
organization  in  the  United  States  which 
suffers  or  permits  a  person  to  work 
within  the  United  States; 

(2)  Which  has  an  employer-employee 
relationship  with  respect  to  employees 
under  this  part,  as  indicated  by  the  fact 
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that  it  may  hire,  pay,  Hre,  supervise  or 
otherwise  control  the  work  of  any  such 
employee;  and 

(3)  Which  has  an  Internal  Revenue 
Service  tax  identification  number 

Employment  and  Training 
Administration  (ETA)  means  the  agency 
within  the  Department  which  includes 
the  United  States  Employment  Service 
(USES). 

Employment  Standards 
Administration  (ESA)  means  the  agency 
within  the  Department  which  includes 
the  Wage  and  Hour  Division. 

Immigration  and  Naturalization 
Service  (INS)  means  the  component  of 
the  Department  of  Justice  which  makes 
the  determination  under  the  INA  on 
whether  to  grant  visa  petitions  of 
employers  seeking  the  admission  of 
nonimmigrant  aliens  under  H-lB  visas 
for  the  purpose  of  employment. 

INA  means  the  Immigration  and 
Nationality  Act,  as  amended,  8  U.S.C. 
1101  et  seq 

Independent  authoritative  source 
means  a  professional,  business,  trade, 
educational  or  governmental 
association,  organization,  or  other 
similar  entity,  not  owned  or  controlled 
by  the  employer  which  has  a  recognized 
expertise  in  an  occupational  field. 

Independent  authoritative  source 
survey  means  a  survey  of  wages 
conducted  by  an  independent 
authoritative  source  and  published  in  a 
book,  newspaper,  periodical,  loose-leaf 
service,  newsletter,  or  other  similar 
medium,  within  the  24-month  period 
immediately  preceding  the  filing  of  the 
employer’s  application  and  each 
succeeding  24-month  prevailing  wage 
update.  Such  survey  shall: 

(1)  Reflect  the  average  wage  paid  to 
workers  similarly  employed  in  the  area 
of  intended  employment; 

(2)  Be  based  upon  recently  collected 
data — e.g.,  within  the  24-month  period 
immediately  preceding  the  date  of 
publication  of  the  survey;  and 

(3)  Represent  the  latest  published 
prevailing  wage  finding  by  the 
authoritative  source  for  the  occupation 
in  the  area  of  intended  employment. 

Lockout  means  a  labor  dispute 
involving  a  work  stoppage,  wherein  an 
employer  withholds  work  from  its 
employees  in  order  to  gain  a  concession 
from  them. 

Occupation  means  the  occupational  or 
job  classification  in  which  the  H-lB 
alien  is  to  be  employed. 

Period  of  intended  employment  means 
the  time  period  between  the  starting  and 
ending  dates  inclusive  of  the  H-lB 
alien  s  intended  period  of  employment 
in  the  occupational  classiHcation  at  the 
place  of  employment  as  set  forth  in  the 
labor  condition  application. 


Place  of  employment  means  the 
worksite  or  physical  location  where  the 
work  is  performed. 

Required  wage  rate  means  the  rate  of 
pay  which  is  the  higher  of: 

(1)  The  actual  wage  for  the  specific 
employment  in  question;  or 

(2)  The  prevailing  wage  rate  (adjusted 
every  24  months)  for  the  occupation  in 
which  the  H-lB  alien  is  to  be  employed 
in  the  geographic  area  of  intended 
employment.  The  prevailing  wage  rate 
must  be  no  less  than  the  minimum  wage 
required  by  Federal,  State,  or  local  law. 

Secretary  means  the  Secretary  of 
Labor  or  the  Secretary’s  designee. 

Speciality  occupation  means  an 
occupation  that  requires  theoretical  and 
practical  application  of  a  body  of  highly 
specialized  knowledge,  and  attainment 
of  a  bachelor’s  or  higher  degree  (or  its 
equivalent)  in  the  specific  specialty  as  a 
minimum  for  entry  into  the  occupation 
in  the  United  States.  The  alien  in  a 
specialty  occupation  shall  possess  the 
following  qualifications: 

(1)  Full  state  licensure  to  practice  in 
the  occupation,  if  licensure  is  required 
for  the  occupation; 

(2)  Completion  of  the  required  degree; 
or 

(3)  Experience  in  the  specialty 
equivalent  to  the  completion  of  such 
degree  and  recognition  of  expertise  in 
the  specialty  through  progressively 
responsible  positions  relating  to  the 
specialty.  8  U.S.C.  1184(i). 
Determinations  of  specialty  occupation 
and  of  alien  qualifications  are  made  by 
INS. 

Specific  employment  in  question 
means  the  set  of  duties  and 
responsibilities  performed  or  to  be 
performed  by  the  H-lB  nonimmigrant  at 
the  place  of  employment. 

State  means  one  of  the  50  States,  the 
District  of  Columbia,  Guam,  Puerto  Rico, 
and  the  U.S.  Virgin  Islands. 

State  employment  security  agency 
(SESA)  means  the  State  agency 
designated  under  section  4  of  the 
Wagner-Peyser  Act  to  cooperate  with 
USES  in  the  operation  of  the  national 
system  of  public  employment  offices. 

Strike  means  a  labor  dispute  wherein 
employees  engage  in  a  concerted 
stoppage  of  work  (including  stoppage  by 
reason  of  the  expiration  of  a  collective¬ 
bargaining  agreement)  or  engage  in  any 
concerted  slowdown  or  other  concerted 
interruption  of  operation. 

United  States  Employment  Service 
(USES)  means  the  agency  of  the 
Department  of  Labor,  established  imder 
the  Wagner-Peyser  Act,  which  is 
charged  with  administering  the  national 
system  of  public  employment  offices. 

Wage  rate  means  the  remuneration 
(exclusive  of  fringe  beneHts)  to  be  paid 


in  terms  of  amount  per  hour,  day,  month 
or  year 

§ _ .720  AddrMSM  of  Dapartmant  of 

Labor  raglonal  officaa. 

Region  I  (Connecticut,  Maine, 

Massachusetts,  New  Hampshire,  Rhode 
Island,  and  Vermont):  One  Congress  Street 
10th  Floor,  Boston,  Massachusetts  02114- 
2021.  Telephone.  617-565-^4446. 

Region  II  (New  York,  New  Jersey  Puerto 
Rico,  and  the  Virgin  Islands):  201  Varick 
Street,  room  755,  New  York,  New  York  10014. 
Telephone:  212-337-2186. 

Region  III  (Delaware,  District  of  Columbia, 
Maryland,  Pennsylvania,  Virginia,  and  West 
Virginia):  Post  Office  Box  8796,  Philadelphia, 
Pennsylvania  19101.  Telephone:  215-596- 
6363. 

Region  IV  (Alabama,  Florida,  Georgia, 
Kentucky  Mississippi,  North  Carolina,  South 
Carolina,  and  Tennessee):  1371  Peachtree 
Street,  NE.,  Atlanta,  Georgia  30309. 

Telephone:  404-347-3938. 

Region  V  (Illinois.  Indiana,  Michigan. 
Minnesota,  Ohio,  and  Wisconsin):  230  South 
Dearborn  Street,  Room  60S,  Chicago.  Illinois 
60604.  Telephone:  312-353-1550. 

Region  VI  (Arkansas.  Louisiana.  New 
Mexico,  Oklahoma,  and  Texas):  525  Griffin 
Street,  room  314,  Dallas,  Texas  75202. 
Telephone:  214-767-4989. 

Region  VII  (Iowa,  Kansas,  Missouri,  and 
Nebraska):  911  Walnut  Street,  Kansas  City 
Missouri  64106.  Telephone:  816-426-3796. 

Region  VIII  (Colorado.  Montana,  North 
Dakota.  South  Dakota.  Utah,  and  Wyoming): 
1961  Stout  Street,  16th  Floor  Denver, 

Colorado  80294.  Telephone:  303-844-4613. 

Region  IX  (Arizona,  California,  Guam, 
Hawaii,  and  Nevada):  71  Stevenson  Street, 
Room  830,  San  Francisco,  California  94119. 
Telephone:  415-744-6647, 

Region  X  (Alaska,  Idaho,  Oregon,  and 
Washington):  1111  Third  Avenue,  Suite  900, 
Seattle.  Washington  98101.  Telephone:  206- 
553-5297. 

§ _ .730  Labor  condMon  application. 

(a)  Who  must  submit  labor  condition 
applications?  An  employer,  or  the 
employer’s  authorized  agent  or 
representative,  which  meets  the 
definition  of  employer  set  forth  in 

§ _ 715  of  this  part  and  intends  to 

employ  an  H-lB  alien  in  a  specialty 
occupation  or  as  a  fashion  model  of 
distinguished  merit  and  ability  shall 
submit  a  labor  condition  application  to 
DOL.  Attorneys  and  agents  submitting 
applications  on  an  employer’s  behalf 
shall  submit,  also,  a  completed  INS 
Form  G-28. 

(b)  Where  should  a  labor  condition 
application  be  submitted?  A  labor 
condition  application  shall  be  submitted, 
by  U.S.  mail,  private  carrier,  or  facsimile 
transmission,  to  the  ETA  regional  office 

shown  in  S _ 720  of  this  part  in 

whose  geographic  area  of  jurisdiction 
the  H-lB  nonimmigrant  will  be 
employed.  It  is  the  employer’s 
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responsibility  to  ensure  that  a  complete 
and  accurate  application  is  received  by 
the  appropriate  regional  office  of  ETA. 
Incomplete  or  obviously  inaccurate 
applications  will  not  be  certified.  The 
regional  office  shall  process  all 
applications  sequentially  upon  receipt 
regardless  of  the  method  used  by  the 
employer  to  submit  the  application  and 
shall  make  a  determination  to  certify  or 
not  certify  the  labor  condition 
application  within  7  working  days  of  the 
date  the  application  is  received  and 
date-stamped  by  the  Department.  If  the 
application  is  submitted  by  facsimile 
transmission,  the  application  containing 
the  original  signature  shall  be 
maintained  by  the  employer  as  set  forth 
at  § _ 760(a)(1)  of  this  part. 

(c)  What  should  be  submitted?  Form 
ETA  9035. 

(1)  General.  One  completed  and  dated 
original  Form  ETA  9035,  or  facsimile 
transmission  thereof,  containing  the 
labor  condition  statements  referenced  in 
paragraphs  (e)  through  (h)  of  this 
section,  bearing  the  employer’s  original 
signature  (or  that  of  the  employer’s 
authorized  agent  or  representative)  (see 
paragraph  (b)  of  this  section  and 

§ _ .760(aKl)  of  this  part  with  respect 

to  applications  filed  by  facsimile 
transmission)  and  one  copy  of  Form 
ETA  9035  sh^  be  submitted  to  ETA. 
Copies  of  Form  ETA  9035  are  available 

at  the  addresses  listed  in  § _ 720  of 

this  part;  photocopies  of  the  form  also 
are  permitted.  Each  application  shall 
identify  the  occupational 
classification(s)  for  which  a  labor 
condition  application  is  being  submitted 
and  shall  state  for  each  occupational 
classification: 

(1)  The  occupation(s),  by  Dictionary  of 
Occupational  Titles  (DOT)  Three-Digit 
Occupational  Groups  code  and  by  the 
employer’s  own  title  for  the  job; 

(ii)  "rhe  number  of  H-lB 
nonimmigrants  sought; 

(iii)  The  gross  wage  rate(s)  to  be  paid 
to  each  H-lB  nonimmigrant,  expressed 
on  an  hourly,  weekly,  ^weekly,  monthly 
or  annual  basis; 

(iv)  The  starting  and  ending  dates  of 
the  H-lB  nonimmigrants’  employment; 

(v)  The  place(s)  of  intended 
emplojment. 

(2)  Multiple  positions,  occupations, 
and/or  places  of  employment.  The 
employer  may  file  a  labor  condition 
application  for  a  single  occupation  or  for 
multiple  occupations.  An  employer  may 
file  a  single  labor  condition  application 
for  more  than  one  occupational 
classification,  and/or  for  more  than  one 
place  of  employment  only  if: 

(i)  Each  occupation  is  a  specialty 
occupation  or  the  ahen  is  a  fashion 
model  of  distinguished  merit  and  abiUty; 


(iil  All  places  of  employment  covered 
by  the  application  are  located  within  the 
jurisdiction  of  a  single  ETA  regional 
office,  or,  if  the  aiien(s)  is/are  to  be 
employed  sequentially  in  various  places 
of  employment,  the  application  is  to  be 
submitted  to  the  regional  office  having 
jurisdiction  over  the  initial  place  of 
employment;  and 

(iii)  The  information  required  in  this 
paragraph  (c)  is  provided  for  each 
occupational  classification  for  each 
place  of  employment. 

(3)  Full-time  and  part-time  jobs.  The 
position(8)  covered  by  the  labor 
condition  application  may  be  full-time  or 
part-time  or  a  mix  of  both. 

(d)  Content  of  the  labor  condition 
application.  An  employer’s  labor 
condition  application  shall  contain  the 
labor  condition  statements  referenced  in 
paragraphs  (e)  through  (h)  of  this 
section,  which  provide  that  no  alien  may 
be  admitted  or  provided  status  as  an  H- 
IB  nonimmigrant  in  an  occupational 
classification  unless  the  employer  has 
filed  with  the  Secretary  an  application 
stating  that; 

(1)  ’The  employer  is  offering  and  will 
offer  during  the  period  of  authorized 
employment  to  H-lB  nonimmigrants  no 
less  than  the  greater  of  the  following: 

(1)  The  actual  wage  level  paid  to  all 
other  individuals  at  the  worksite  with 
similar  experience  and  qualifications  for 
the  specific  employment  in  question;  or 

(ii)  The  prevailing  wage  level  for  the 
occupational  classification  in  the  area  of 
intended  employment; 

(2)  The  employer  will  provide  working 
conditions  for  such  aliens  that  will  not 
adversely  affect  the  working  conditions 
of  workers  similarly  employed; 

(3)  There  is  not  a  strike  or  lockout  in 
the  course  of  a  labor  dispute  in  the 
occupational  classification  at  the  place 
of  employment; 

(4)  The  employer,  at  the  time  of  filing 
the  labor  condition  application: 

(i)  Has  provided  notice  of  the  filing  of 
the  labor  condition  application  to  the 
bargaining  representative  of  the 
em^oyer’s  employees  in  the 
occupational  classification  in  the  area  of 
intended  employment  for  which  the 
aliens  are  sought;  or 

(ii)  If  there  is  no  such  bargaining 
representative,  has  posted  notice  of  the 
filing  of  the  labor  condition  application 
in  conspicuous  locations  in  the 
employer’s  establishmentjs)  in  the  area 
of  intended  employment,  in  the  manner 
described  in  paragraph  (h)  (rf  this 
section;  and 

(5)  The  employer  has  provided  the 
information  about  the  occupation 
required  in  paragraph  (c)  of  this  section. 

(e)  The  first  labor  condition 
statement  wages.  An  employer  seeking 


to  employ  H-lB  aliens  in  a  specialty 
occupation  or  as  a  fashion  mode)  of 
distinguished  merit  and  ability  shall 
state  on  Form  ETA  9035  that  it  will  pay 
the  H-lB  aliens  the  required  wage  rate. 

(1)  Establishing  the  wage  requirement. 
The  first  labor  condition  application 
requirement  shall  be  satisfied  when  the 
employer  signs  Form  ETA  9035,  attesting 
that,  for  the  entire  period  of  authorized 
employment,  the  required  wage  rate  will 
be  paid  to  the  H-IB  aiien(s);  that  is,  that 
the  wage  shall  be  the  greater  of* 

(i)  The  actual  wage  rate  paid  by  the 
employer  to  all  other  individuals  with 
similar  experience  and  qualifications  for 
the  specific  employment  in  question.  In 
determining  such  wage  level,  the 
following  factors  should  be  considered: 
Experience,  qualifications,  education, 
job  responsibility  and  function, 
specialized  knowledge,  and  other 
legitimate  business  factors.  "Legitimate 
business  factors,’’  for  purposes  of  this 
paragraph  (e)(1),  means  those  that  it  is 
reasonable  to  conclude  are  necessary 
because  they  conform  to  recognized 
principles  or  can  be  demonstrated  by 
accepted  rules  and  standards.  Where 
there  are  other  employees  with 
substantially  similar  experience  and 
qualifications  in  the  specific 
employment  in  question — i.e.,  they  have 
substantially  the  same  duties  and 
responsibilities  as  the  H-lB 
nonimmigrant — the  actual  wage  shall  be 
the  amount  paid  to  these  other 
employees.  Where  no  such  other 
employees  exist  at  the  place  of 
employment,  the  actual  wage  shall  be 
the  wage  paid  to  the  H-lB  nonimmigrant 
by  the  employer,  or 

(ii)  'The  prevailing  wage  level  for  the 
occupational  classification  in  the  area  of 
intended  employment  determined  as  of 
the  time  of  filing  the  application  and 
every  24  months  thereafter.  The 
employer  shall  base  the  prevailing  wage 
on  the  best  information  available  as  of 
the  time  of  filing  the  application.  The 
employer  is  not  required  to  use  any 
specific  methodology  to  determine  the 
prevailing  wage  and  may  utilize  a  SESA, 
an  independent  authoritative  source,  or 
other  legitimate  sources  of  wage  data. 
The  Department  prefers  the  following 
sources  to  establish  the  prevailing  wage: 

(A)  A  wage  determination  for  the 
occupation  and  area  issued  under  the 
Davis-Bacon  Act.  40  U.S.C.  276a  et  seq. 
(see  also  29  CFR  part  1),  or  the 
McNamara-O’Hara  Service  Contract 
Act,  41  U.S.C.  351  et  seq.  (see  also  29 
CFR  part  4)  (which  shall  be  available 
through  the  SESA); 

(B)  A  onion  contract  which  was 
negotiated  at  arms-Iength  between  a 
union  and  the  employer,  which  contains 
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a  wage  rate  applicable  to  the 
occupation; 

(C)  If  the  job  opportunity  is  in  an 
occupation  which  is  not  covered  by 
paragraph  (e)(l)(ii)  (A)  or  (B)  of  this 
section,  the  prevailing  wage  shall  be  the 
average  rate  of  wages,  that  is,  the  rate  of 
wages  paid  to  workers  similarly 
employed  in  the  area  of  intended 
employment.  Since  it  is  not  always 
feasible  to  determine  such  an  average 
rate  of  wages  with  exact  precision,  the 
wage  set  forth  in  the  application  shall  be 
considered  as  meeting  the  prevailing 
wage  standard  if  it  is  within  5  percent  of 
the  average  rate  of  wages.  The 
prevailing  wage  rate  under  this 
paragraph  (e)(l)(ii)(C)  of  this  section 
shall  be  based  on  the  best  information 
available.  The  Department  believes  that 
the  following  prevailing  wage  sources 
are,  in  the  order  of  priority,  the  most 
accurate  and  reliable: 

(1)  A  SESA  Determination.  Upon 
receipt  of  a  written  request  for  a 
prevailing  wage  determination,  the 
SESA  will  determine  whether  the 
occupation  is  covered  by  a  Davis-Bacon 
or  Service  Contract  Act  wage  survey, 
and,  if  not,  whether  it  has  on  file  current 
prevailing  wage  information  for  the 
occupation.  This  information  will  be 
provided  by  the  SESA  to  the  employer  in 
writing  in  a  timely  manner.  Where  the 
prevailing  wage  is  not  immediately 
available,  the  SESA  will  conduct  a 
prevailing  wage  survey  using  the 
methods  outlined  at  20  CFR  656.40. 
Employers  may  challenge  a  SESA 
prevailing  wage  determination  through 
the  Employment  Service  complaint 
system.  See  20  CFR  part  658,  subpart  E. 
Any  challenge  shall  not  require  the 
SESA  to  divulge  any  employer  wage 
data  which  was  collected  under  the 
promise  of  confidentiality. 

If  the  employe/  is  unable  to  wait  for 
the  SESA  to  produce  the  requested 
prevailing  wage  determination  for  the 
occupation  in  question,  the  employer 
may  rely  on  other  legitimate  sources  of 
available  wage  information.  If  the 
employer  later  discovers,  upon  receipt  of 
the  prevailing  wage  determination  from 
the  SESA,  that  the  information  relied 
upon  produced  a  wage  that  was  below 
the  prevailing  wage  for  the  occupation 
for  the  area  of  intended  employment 
and  the  employer  was  paying  below  the 
SESA-determined  wage,  no  wage 
violation  will  be  found  if  the  employer 
retroactively  compensates  the  H-lB 
alien(s)  for  the  difference  between  the 
wage  paid  and  the  prevailing  wage, 
within  30  days  of  the  employer's  receipt 
of  the  SESA  determination.  In  all 
situations  where  the  employer  obtains 
the  prevailing  wage  determination  from 


the  SESA,  the  Department  will  accept 
that  prevailing  wage  determination  as 
correct  and  will  not  question  its  validity 
where  the  employer  has  maintained  a 
copy  of  the  SESA  prevailing  wage 
determination.  A  complaint  alleging  the 
inaccuracy  of  a  SESA  prevailing  wage 
determination,  in  these  cases,  will  not 
be  investigated. 

(2)  An  independent  authoritative 
source.  See  paragraph  (e)(2](iii)(C](2)  of 
this  section.  The  employer  may  use  an 
independent  authoritative  wage  source 
in  lieu  of  a  SESA  prevailing  wage 
determination.  The  independent 
authoritative  source  survey  must  meet 
all  the  criteria  set  forth  in  paragraph 
(e)(2)(iii)(CK2)  of  this  section. 

(3)  Another  legitimate  source  of  wage 
information.  See  paragraph 
(e)(2)(iii](C)(3)  of  this  section.  The 
employer  may  rely  on  other  legitimate 
sources  of  wage  data  to  obtain  the 
prevailing  wage.  The  employer  will  be 
required  to  demonstrate  the  legitimacy 
of  the  wage  in  the  event  a  complaint  is 
filed. 

(D)  For  purposes  of  this  paragraph  (e), 
“similarly  employed”  means  “having 
substantially  comparable  jobs  in  the 
occupational  classification  in  the  area  of 
intended  employment,”  except  that  if  no 
such  workers  are  employed  by 
employers  other  than  the  employer 
applicant  in  the  area  of  intended 
employment,  “similarly  employed” 
means: 

(2)  Having  jobs  requiring  a 
substantially  similar  level  of  skills 
within  the  area  of  intended  employment: 
or 

(2)  If  there  are  no  substantially 
comparable  jobs  in  the  area  of  intended 
employment,  having  substantially 
comparable  jobs  with  employers  outside 
of  the  area  of  intended  emplo}mient. 

(E)  A  prevailing  wage  determination 
for  labor  condition  application  purposes 
made  pursuant  to  this  paragraph  (e) 
shall  not  permit  an  employer  to  pay  a 
wage  lower  than  ^at  required  under 
any  other  Federal!  State  or  local  law. 

(F)  Where  a  range  of  wages  is  paid  by 
the  employer  to  individuals  in  an 
occupational  classification  or  among 
individuals  with  similar  experience  and 
qualifications  for  the  specific 
employment  in  question,  a  range  is 
considered  to  meet  the  prevailing  wage 
requirement  so  long  as  the  bottom  of  the 
wage  range  is  at  least  the  prevailing 
wage  rate. 

(iii)  Once  the  prevailing  wage  rate  is 
established,  the  H-lB  employer  then 
shall  compare  this  wage  with  the  actual 
wage  rate  for  the  specific  employment  in 
question  at  the  place  of  employment  and 


must  pay  the  H-lB  nonimmigrant  at 
least  the  higher  of  the  two  wages. 

(iv)  Every  24  months  throughout  the 
period  of  employment  of  the  H-lB  alien, 
starting  from  the  date  the  labor 
condition  application  is  certified,  the 
employer  shall  obtain  current  prevailing 
wage  information  as  set  forth  in 
paragraph  (e)(2)(iii)  of  this  section  for 
the  occupation(s)  named  in  the  labor 
condition  application  and  shall  adjust 
the  rate  of  pay  upwards  where  the 
prevailing  wage  has  increased,  unless 
the  actual  pay  rate  exceeds  the 
prevailing  wage. 

(2)  Documentation  of  the  wage 
statement,  (i)  The  employer  shall 
develop  and  maintain  documentation 
sufficient  to  meet  its  burden  of  proving 
the  validity  of  the  wage  statement 
required  in  paragraph  (e](l]  of  this 
section  and  attested  to  on  Form  ETA 
9035.  The  employer  shall  also  document 
that  the  wage  rate(s)  paid  to  H-lB 
alienjs]  is/ are  no  less  than  the  required 
wage  ratejs).  The  documentation  shall 
include  information  about  the 
employer's  wage  rate  to  all  other 
individuals  with  experience  and 
qualifications  similar  to  the  H-lB 
nonimmigrant  for  the  specific 
employment  in  question  at  the  place  of 
employment,  beginning  with  the  date  the 
labor  condition  application  was 
submitted  and  continuing  throughout  the 
period  of  employment.  The  records  shall 
be  retained  for  the  period  of  time 

specified  in  § _ 760  of  this  part.  The 

payroll  records  for  each  such  employee 
shall  include: 

(A)  Employee's  full  name; 

(B)  Employee's  home  address; 

(C)  Employee's  occupation; 

(D)  Employee's  rate  of  pay; 

(E)  Hours  worked  each  day  and  each 
week  by  the  employee  if  paid  on  other 
than  a  salary  basis,  or  the  prevailing  or 
actual  wage  is  expressed  as  an  hourly 
wage; 

(F)  Total  additions  to  or  deductions 
from  pay  each  pay  period  by  employee; 
and 

(G)  Total  wages  paid  each  pay  period, 
date  of  pay  and  pay  period  covered  by 
the  payment  by  employee. 

(ii)  Actual  Wage.  In  addition  to 
payroll  data  required  by  paragraph 
(e](2)(i)  of  this  section  (and  also  by  the 
FLSA),  the  employer  shall  retain 
documentation  regarding  the  basis  it 
used  to  establish  Uie  actual  wage.  The 
employer  must  show  how  the  wage  set 
for  the  H-lB  nonimmigrant  relates  to  the 
wages  paid  by  the  employer  to  all  other 
individuals  with  similar  experience  and 
qualifications  for  the  specific 
employment  in  question  at  the  place  of 
employment. 


Federal  Register  /  Vol.  57,  No.  8  /  Monday.  January  13.  1992  /  Rules  and  Regulations 


(iii)  Prevailing  Wage.  The  employer 
also  shall  retain  dociunentation 
regarding  the  determination  of  the 
prevailing  wage.  Hiis  source 
documentation  shall  not  be  submitted  to 
ETA  with  the  labor  condition 
application,  but  shall  be  retained  at  the 
employer's  place  of  business  for  the 

length  of  time  required  in  S _ .760(c) 

of  this  part  The  documentation  shall  be 
made  available  to  DOL  upon  request. 
Such  documentation  shall  consist  of  the 
documentation  described  in  paragraph 
(e](2)(iii)  (A).  (B),  or  (C)  of  this  section 
and  the  documentation  described  in 
paragraph  (e)(2)(iii)(D)  of  this  section. 
Documentation  shall  also  be  made 
available  for  public  examination  to  the 

extent  required  by _ .760(a}  of  this 

part. 

(A)  If  the  employer  used  a  wage 
determination  in  the  area  under  the 
provisions  of  the  Davis-Bacon  Act,  40 
U.S.C  276a  et  seq.  (see  29  CFR  part  1], 
or  the  McNamara-O’Hara  Service 
Contract  Act,  41  U.S.C  351  et  seq.  (see 
29  CFR  part  4),  the  documentation  shall 
include  an  excerpt  from  the  statutory  or 
regulatory  determination  showing  the 
wage  rate  for  the  occupation  in  the  area 
of  intended  employment. 

(B)  If  the  employer  used  an  applicable 
W€ige  rate  from  a  union  contract  which 
was  negotiated  at  arms-length  between 
a  union  and  the  employer,  Ae 
documentation  shall  include  an  excerpt 
from  the  union  contract  showing  die 
wage  rate(s)  for  the  occupation(s]. 

(C)  If  the  employer  did  not  use  a  wage 
covered  by  die  provisions  of  paragraph 
(e)(2)(iii)  (A)  or  (B)  of  this  section,  the 
employer's  documentation  shall  consist 
of: 

(1)  A  copy  of  the  prevailing  wage 
finding  from  the  SESA  for  the 
occupation  within  the  area  of 
employment;  or 

(2)  A  copy  of  the  prevailing  wage 
survey  fw  the  occupation  in  the  area  of 
intended  employment  published  by  an 
independent  authoritative  source.  For 
purposes  of  this  paragraph 
(e)(2)(iii){C)(2),  a  prevailing  wage  survey 
fat  the  occupation  in  the  area  of 
intended  employment  published  by  an 
independent  source  shall  mean  a  survey 
of  wages  published  in  a  book, 
newspaper,  periodical,  loose-leaf 
service,  newsletter,  or  other  similar 
medium,  within  the  24-mondi  period 
immediately  preceding  the  filing  of  the 
employer's  application  and  each 
succe^ing  24-mcmth  prevailing  wage 
update.  Such  survey  shall: 

(j)  Reflect  the  average  wage  paid  to 
woilcers  similarly  emi^yed  in  the  area 
of  intended  employment; 

(/i)  Be  based  upon  recendy  ct^lected 
data — e.g.,  within  the  24-month  period 


immediately  preceding  the  date  of 
publication  of  the  survey;  and 

(/;/)  Represent  the  latest  published 
prevailing  wage  finding  by  the 
independent  authoritative  source  for  the 
occupation  in  the  area  of  intended 
employment. 

(J)  A  copy  of  the  prevailing  wage 
survey  or  other  source  data  acquired 
from  a  legitimate  source  of  wage 
information  that  was  used  to  make  the 
prevailing  wage  determination.  For 
purposes  of  paragraph  (e)(2](iii)(C](d)  of 
this  section,  a  prevailing  wage  provided 
by  another  legitimate  source  of  such 
wage  information  shall  be  one  which: 

(/]  Reflects  the  average  wage  paid  to 
workers  similarly  employed  in  the  area 
of  intended  employment; 

(i7)  Is  based  on  the  most  recent  and 
accurate  information  available;  and 

(iii)  Is  reasonable  and  consistent  with 
recognized  standards  and  principles  to 
produce  a  prevailing  wage. 

(iv)  Every  24  months  throughout  the 
period  of  employment  of  the  H-lB  alien, 
starting  frvm  the  date  the  labor 
condition  application  was  certified,  the 
employer  shall  obtain  current  prevailing 
wage  information  as  set  forth  in 
paragraph  (e)(2)(iii)  of  this  section  for 
the  occupation(s)  named  in  the  labor 
condition  application  and  shall  adjust 
the  rate  of  pay  upwards  where  the 
prevailing  wage  has  increased,  unless 
the  actual  pay  rate  exceeds  the 
prevailing  wage. 

(3)  Complaints.  In  the  event  that  a 
complaint  is  filed  pursuant  to  subpart  I 
of  this  part,  alleging  a  failure  to  meet  the 
“prevmling  wage”  condition  or  a 
material  misrepresentation  by  the 
employer  regarding  the  payment  of  the 
required  wage,  the  Administrator  shall 
determine  whether  the  employer  has  the 
documentation  required  in  paragraph 
(e)(2)(iii)  of  this  section,  and  whether  the 
documentation  supports  the  employer's 
wage  attestation.  VV^ere  the 
documentation  is  either  nonexistent  or 
is  insufficient  to  determine  the 
prevailing  wage  [e.g.,  does  not  meet  the 
criteria  specified  in  this  section,  in 
which  case  the  Administrator  may  find 
a  violation  of  paragraph  (e)(2)  (i),  (ii), 
(iii),  or  (iv)  of  this  section);  where,  based 
on  signifii»nt  evidence  regarding  wages 
paid  for  the  occupation  in  the  area  of 
intended  employment,  the  Administrator 
has  reason  to  believe  that  the  prevailing 
wage  finding  obtained  frnm  the 
independent  authoritative  source  varies 
substantially  from  the  wage  prevailing 
for  the  occupation  in  the  area  of 
intended  employment;  or  where  the 
employer  has  been  unable  to 
demonstrate  the  legitimacy  of  the 
prevailing  wage  determined  by  another 
legitimate  source,  tiie  Ariministiator 


may  contact  ETA,  which  shall  provide 
the  Administrator  with  a  prevailing 
wage  determination,  which  the 
Administrator  shall  use  as  the  basis  for 
the  determination  as  to  violations  and 
for  the  computation  of  back  wages,  if 
such  wages  are  found  to  be  owed.  For 
purposes  of  this  paragraph  (e)(3),  ETA 
may  consult  with  the  appropriate  SESA 
to  ascertain  the  prevailing  wage 
applicable  under  the  circumstances  of 
the  particular  complaint. 

(f)  The  second  labor  condition 
statement:  working  conditions.  An 
employer  seeking  to  employ  H-lB  aliens 
in  specialty  occupations  or  as  fashion 
models  of  distinguished  merit  and 
ability  shall  state  on  Form  ETA  9035 
that  the  employment  of  H-lB  aliens  will 
not  adversely  affect  the  working 
conditions  of  workers  similarly 
employed  in  the  area  of  intended 
employment. 

(1)  For  purposes  of  this  paragraph  (f), 
"similarly  employed"  shall  mean 
"having  substantially  comparable  jobs 
in  the  occupational  classification  at  the 
worksite  and  in  the  area  of  intended 
employment.”  If  no  such  workers  are 
employed  at  the  worksite  or  by 
employers  other  than  the  employer 
applicant  in  the  area  of  intended 
employment  "similarly  empbyed"  shall 
mean: 

(1)  Having  jobs  requiring  a 
substantially  similar  level  of  skills  at  the 
worksite  or  within  the  area  of  intended 
employment;  or 

(ii)  If  there  are  no  substantially 
comparable  jobs  at  the  worksite  or  in 
the  area  of  intended  employment, 
having  substantially  comparable  jobs 
with  employers  outside  of  the  area  of 
intended  employment. 

(2)  Establishing  the  working 
conditions  requirement  The  second 
labor  condition  statement  is  satisfied 
when  the  employer  signs  the  labor 
condition  application  attesting  that  for 
the  period  of  intended  employment  its 
employment  of  H-lB  nonimmigrants  will 
not  adversely  afreet  the  working 
conditions  of  workers  similarly 
employed.  Working  conditions 
commonly  refer  to  matters  including 
hours,  shifts,  vacation  periods,  and 
fringe  benefits.  The  employer's 
obligation  regarding  working  conditions 
shall  continue  for  the  period  of 
employment  stated  on  the  labor 
condition  application. 

(3)  Documentation  of  the  working 
condition  statement. 

(i)  In  the  event  a  complaint  is  filed 
pursuant  to  subpart  I  of  this  part,  the 
employer  shall  document  the  validity  of 
the  prevailing  working  conditions 
statement  referenced  in  paragraph  Cf)(l)' 


i 
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of  this  section  and  attested  to  on  Form 
ETA  9035.  The  employer  must  be  able  to 
show  that  the  working  conditions  of 
similarly  employed  workers  were  not 
adversely  affected  by  the  employment  of 
an  H-lB  nonimmigrant — e.g.,  that  the 
working  conditions  are  similar  to 
working  conditions  which  preceded  the 
employment  of  the  H-lB  nonimmigrant, 
or,  if  there  are  no  similarly  employed 
workers  working  for  the  employer,  are 
similar  to  those  existing  in  like  business 
establishments  to  the  employer’s,  in  the 
area  of  intended  employment. 

(ii)  In  the  event  that  an  investigation 
is  conducted  pursuant  to  subpart  I  of 
this  part,  concerning  whether  the 
employer  failed  to  satisfy  the  prevailing 
working  conditions  statement 
referenced  in  paragraph  {f){l)  of  this 
section  and  attested  to  on  Form  ETA 
9035,  the  Administrator  shall  determine 
w’hether  the  employer  has  produced  the 
documentation  required  in 

§ - .730(fK3)(i)  of  this  part,  and 

whether  the  documentation  is  sufficient 
to  support  the  employer’s  prevailing 
working  conditions  statement.  If  the 
employer  fails  to  produce  any 
documentation  to  prove  that  there  is  no 
adverse  effect  on  the  working  conditions 
of  workers  similarly  employed,  the 
Administrator  shall  find  a  violation  of 
paragraph  (f)(3](i)  of  this  section. 
Examples  of  documentation  which 
employers  should  either  maintain  or 
produce  include  any  relevant 
information  which  discusses  the 
working  conditions  for  the  industry, 
occupation  and  locale,  such  as 
published  studies,  surveys,  or  articles 
and  documentation  regarding  working 
conditions  at  the  w'orksite,  such  as 
fringe  benefit  packages,  which  pre¬ 
existed  the  employment  of  the  H-lB 
nonimmigrant.  If  the  documentation  is 
insufficient  to  determine  whether  the 
employment  of  H-lB  aliens  has  or  has 
not  adversely  affected  the  working 
conditions  of  workers  similarly 
employed  in  the  area  of  intended 
employment,  the  Administrator  may 
contact  ETA  whidi  shall  provide  the 
Administrator  with  advice  regarding  the 
working  conditions  of  similarly 
employed  workers  in  the  area  of 
intended  employment. 

(g)  The  third  labor  condition 
statement:  no  strike  or  lockout.  An 
employer  seeking  to  employ  H-IB 
nonimmigrants  shall  state  on  Form  ETA 
9035  that  there  is  not  at  that  time  a 
strike  or  lockout  in  the  course  of  a  labor 
dispute  in  the  occupational 
classification  at  the  place  of 
employment.  A  strike  or  lockout  which 
occurs  after  the  labor  condition 
application  is  filed  by  the  employer  with 


DOL  is  covered  by  INS  regulations  at  8 
CFR  214.2(h)(17). 

(1)  Establishing  the  no  strike  or 
lockout  requirement  The  third  labor 
condition  statement  is  satisfied  when 
the  employer  signs  the  labor  condition 
application  attesting  that,  as  of  the  date 
the  application  is  filed,  it  is  not  involved 
in  a  strike,  lockout,  or  work  stoppage  in 
the  course  of  a  labor  dispute  in  the 
occupational  classification  in  the  area  of 
intended  employment.  Labor  disputes 
for  the  purpose  of  this  paragraph  (g) 
relate  only  to  those  disputes  involving 
employees  of  the  employer  working  at 
the  place  of  employment  in  the 
occupational  classification  named  in  the 
labor  condition  application.  See  also 
INS  regulations  at  8  CFR  214.2(h)(17)  for 
effects  of  strikes  or  lockouts  in  general 
of  the  H-lB  alien's  employment. 

(2)  Documentation  of  the  third  labor 
condition  statement  (i)  The  employer 
need  not  develop  nor  maintain 
documentation  to  substantiate  the 
statement  referenced  in  paragraph  (g)(1) 
of  this  section.  In  the  case  of  an 
investigation,  however,  the  employer 
has  the  burden  of  proof  to  show  that 
there  was  no  strike  or  lockout  in  the 
course  of  a  labor  dispute  for  the 
occupational  classification  in  which  an 
H-IB  alien  is  employed  at  the  time  the 
application  was  filed. 

(h)  The  fourth  labor  condition 
statement'  notice.  An  employer  seeking 
to  employ  H-lB  nonimmigrants  shall 
state  on  Form  ETA  9035  that  the 
employer  has  provided  notice  of  the 
filing  of  the  labor  condition  application 
to  the  bargaining  representative  of  the 
employer’s  employees  in  the 
occupational  classification  in  which  the 
H-lB  nonimmigrants  will  be  employed 
or  are  intended  to  be  employed  in  the 
area  of  intended  employment  for  which 
the  aliens  are  sought,  or,  if  there  is  no 
such  bargaining  representative,  has 
posted  notice  of  filing  in  conspicuous 
locations  in  the  employer’s 
establishment(s)  in  the  area  of  intended 
employment,  in  the  manner  described  in 
this  paragraph  (h). 

(1)  Establishing  the  notice 
requirement  The  fourth  labor  condition 
statement  is  established  when  one  of  the 
follo«ving  has  occurred: 

(i)  Where  there  is  a  collective 
bargaining  representative  in  the 
occupational  classification  in  which  the 
H-IB  noninunigrants  will  be  employed, 
no  later  than  on  or  before  the  date  the 
labor  condition  application  is  filed  with 
ETA,  the  employer  of  H-lB 
noninunigrants  shall  provide  notice  to 
the  bargaining  representative  that  a 
labor  condition  application  has  been 
filed  with  ETA.  Tlie  notice  shall  Identify 


the  number  of  H-lB  nonimmigrants  the 
employer  is  seeking  to  employ;  the 
occupational  classification(s)  in  which 
the  H-lB  nonimmigrants  will  be 
employed;  tlie  wages  offered;  the  period 
of  employment;  and  the  location(s)  at 
which  the  H-IB  nonimmigrants  will  be 
employed.  Notice  under  this  paragraph 
(h)(l)(i)  shall  include  the  following 
statement:  “Complaints  alleging 
misrepresentation  of  material  facts  in 
the  labor  conditicm  application  and/or 
failure  to  comply  with  the  terms  of  the 
labor  condition  application  may  be  filed 
with  any  office  of  the  Wage  and  Hour 
Division  of  the  United  States 
Department  of  Labor." 

(ii)  Where  there  is  no  collective 
bargaining  representative,  the  employer 
shall,  no  later  than  on  or  before  the  date 
the  labor  condition  application  is  filed 
with  ETA,  provide  a  notice  of  the  labor 
condition  application  to  its  employees 
by  posting  a  notice  in  at  least  two 
conspicuous  locations  at  the  place  of 
employment.  The  notice  shall  indicate 
the  H-lB  nonimmigrants  are  sought;  the 
number  of  such  nonimmigrants  the 
employer  is  seeking;  the  occupational 
classification(s);  the  wages  offered;  the 
period  of  employment;  the  location(s)  at 
which  the  H-lB  nonimmigrants  will  be 
employed  in  the  occupation(s);  and  that 
the  labor  condition  application  is 
available  for  public  inspection  at  the 
employer’s  principal  place  of  business  in 
the  U.S.  or  at  the  worksite.  The  notice 
shall  also  include  the  statement: 
“Complaints  alleging  misrepresentation 
of  material  facts  in  Ae  labor  condition 
application  and/or  failure  to  comply 
with  the  terms  of  the  labor  condition 
application  may  be  filed  with  any  office 
of  the  Wage  and  Hour  Division  of  the 
United  States  Department  of  Labor.” 

The  posting  of  exact  copies  of  the  labor 
condition  application,  together  with  the 
statement  regarding  the  filing  of 
complaints,  shall  be  sufficient  to  meet 
the  requirements  of  paragraph  (h)(l)(ii) 
of  this  section. 

(A)  The  notice  shall  be  of  sufficient 
size  and  visibility,  and  shall  be  posted  in 
two  or  more  conspicuous  places  so  that 
the  employer’s  workers  at  the  place(s)  of 
employment  can  easily  see  and  read  ^e 
posted  notice(s). 

(B)  Appropriate  locations  for  posting 
the  notices  include,  but  are  not  limited 
to,  locations  in  the  immediate  proximity 
of  wage  and  hour  notices  required  by  29 
CFR  516.4  or  occupational  safety  and 
health  notices  required  by  29  CFR 
1903.2(a). 

(C)  The  notices  shall  be  posted  before 
the  labor  condition  application  is  filed 
and  shall  remain  post^  for  a  total  of  10 
days. 
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(2)  Documentation  of  the  fourth  labor 
condition  statement.  The  employer  shall 
develop  and  maintain  documentation 
sufficient  to  meet  its  burden  of  proving 
the  validity  of  the  statement  referenced 
in  paragraph  (h)(1)  of  this  section  and 
attested  to  on  Form  ETA  9035.  Such 
documentation  shall  include  a  copy  of 
the  dated  notice  and  the  name  and 
address  of  the  collective  bargaining 
representative  to  whom  the  notice  was 
provided.  Where  there  is  no  collective 
bargaining  representative,  the  employer 
shall  note  and  retain  the  dates  when, 
and  locations  where,  the  notice  was 
posted  and  shall  retain  a  copy  of  the 
posted  notice. 

(3)  Records  retention;  records 
availability.  The  employer’s 
documentation  shall  not  be  submitted  to 
ETA  with  the  labor  condition 
application,  but  shall  be  retained  for  the 

period  of  time  speciHed  in  § _ 760(c) 

of  this  part.  The  documentation  shall  be 
made  available  for  public  examination 

as  required  in  § _ .760(a)  of  this  part, 

and  shall  be  made  available  to  DOL 
upon  request. 

§ - .740  Labor  condition  application 

determinations. 

(a)  Actions  on  labor  condition 
applications  submitted  for  filing.  Once  a 
labor  condition  application  has  been 
received  from  an  employer,  a 
determination  shall  be  made  by  the  ETA 
regional  Certifying  Officer  whether  to 
certify  the  labor  condition  application  or 
return  it  to  the  employer  not  certified. 

(1)  Certification  of  labor  condition 
application.  Where  all  items  on  Form 
ETA  9035  have  been  completed,  the 
form  is  not  obviously  inaccurate,  and  it 
contains  the  signature  of  the  employer 
or  its  authorized  agent  or  representative, 
the  regional  Certifying  Office  shall 
certify  the  labor  condition  application 
unless  it  falls  within  one  of  the 
categories  set  forth  in  paragraph  (a)(2) 
of  this  section.  The  Certifying  Officer 
shall  make  a  determination  to  certify  or 
not  certify  the  labor  condition 
application  within  7  working  days  of  the 
date  the  application  is  received  and 
date-stamped  by  the  Department.  If  the 
labor  condition  application  is  certified, 
the  regional  Certifying  Officer  shall 
return  a  certified  copy  of  the  labor 
condition  application  to  the  employer  or 
the  employer's  authorized  agent  or 
representative.  The  employer  shall  file 
the  certified  tabor  condition  application 
with  the  appropriate  INS  office  in  the 
manner  prescribed  by  INS.  The  INS 
shall  determine  whether  each 
occupational  classification  named  in  the 
certified  labor  condition  application  is  a 
specialty  occupation  or  as  a  fashion 
model  of  distinguished  merit  and  ability. 


(2)  Determinations  not  to  certify  labor 
condition  applications.  ETA  shall  not 
certify  a  labor  condition  application  and 
shall  return  such  application  to  the 
employer  or  the  employer’s  authorized 
agent  or  representative,  when  either  or 
both  of  the  following  two  conditions 
exists: 

(i)  When  the  Form  ETA  9035  is  not 
properly  completed.  Examples  of  a  Form 
ETA  9035  which  is  not  properly 
completed  include  instances  where  the 
employer  has  failed  to  check  all  the 
necessary  boxes;  or  where  the  employer 
has  failed  to  identify  the  occupational 
classification(s)  or  state  the  number  of 
nonimmigrants  sought,  the  wage  rate, 
period  of  intended  employment  or  date 
of  need;  or  where  the  application  does 
not  contain  the  signature  of  the 
employer  or  the  employer’s  authorized 
agent  or  representative. 

(ii)  When  the  Form  ETA  9035  contains 
obvious  inaccuracies.  An  obvious 
inaccuracy  will  be  found  if  the  employer 
files  an  application  in  error — i.e.,  where 
the  Administrator,  Wage  and  Hour 
Division,  after  notice  and  opportunity 
for  a  hearing  pursuant  to  subpart  I  of 
this  part,  has  notified  ETA  in  writing 
that  the  employer  has  been  disqualified 
from  employing  H-lB  nonimmigrants 
under  section  212(n)(2)  of  the  INA. 
Examples  of  other  obvious  inaccuracies 
include  stating  a  wage  rate  of  $1.00  per 
hour  (which  would  be  below  the  FLSA 
minimum  wage),  or  identifying  the 
occupation  as  “ditch  digger,"  (which 
would  not  be  a  “specialty  occupation" 
under  the  INA  definition). 

(3)  Correction  and  resubmission  of 
labor  condition  application.  If  the  labor 
condition  application  is  not  certified 
pursuant  to  paragraph  (a)(2)  (i)  or  (ii)  of 
this  section,  ETA  shall  return  it  to  the 
employer,  or  the  employer’s  authorized 
agent  or  representative,  explaining  the 
reasons  for  such  return  without 
certification.  The  employer  may 
immediately  submit  a  corrected 
application  to  ETA.  A  “resubmitted”  or 
"corrected”  labor  condition  application 
shall  be  treated  as  a  new  application  by 
the  regional  office  (;.e.,  on  a  “first  come, 
first  served”  basis)  except  that  if  the 
labor  condition  application  is  not 
certified  pursuant  to  paragraph  (a)(2)(ii) 
of  this  section  because  of  notification  by 
the  Administrator  of  the  employer’s 
disqualification,  such  action  shall  be  the 
final  decision  of  the  Secretary  and  no 
application  shall  be  resubmitted  by  the 
employer. 

(b)  Challenges  to  labor  condition 
applications.  ETA  shall  not  consider 
information  contesting  a  labor  condition 
application  received  by  ETA  prior  to  the 
determination  on  the  application.  Such 


information  shall  not  be  made  part  of 
ETA’s  administrative  record  on  the 
application,  but  shall  be  referred  to  ESA 
to  be  processed  as  a  complaint  pursuant 
to  subpart  I  of  this  part,  and,  if  such 
application  is  certified  by  ETA,  the 
complaint  will  be  handled  by  ESA  under 
subpart  I  of  this  part. 

(c)  Truthfulness  and  adequacy  of 
information.  DOL  is  not  the  guarantor  of 
the  accuracy,  truthfulness  or  adequacy 
of  a  certified  labor  condition 
application.  The  burden  of  proof  is  on 
the  employer  to  establish  the 
truthfulness  of  the  information 
contained  on  the  labor  condition 
application. 

§ _ .750  Validity  period  of  the  labor 

condition  application. 

(a)  Validity  of  certified  labor 
condition  applications.  A  labor 
condition  application  which  has  been 
certified  pursuant  to  the  provisions  of 

§ _ 740  of  this  part  shall  be  valid  for 

the  period  of  employment  indicated  on 
Form  ETA  9035;  however,  in  no  event 
shall  the  validity  period  of  a  labor 
condition  application  exceed  six  years. 
Where  the  labor  condition  application 
contains  multiple  periods  of  intended 
employment,  the  validity  period  shall 
extend  to  the  latest  date  indicated  or  six 
years,  whichever  comes  first. 

(b)  Withdrawal  of  certified  labor 
condition  applications.  (1)  An  employer 
who  has  filed  a  labor  condition 
application  which  has  been  certified 

pursuant  to  § _ 740  of  this  part  may 

withdraw  such  labor  condition 
application  at  any  time  before  the 
expiration  of  the  validity  period  of  the 
application,  provided  that: 

(1)  H-lB  nonimmigrants  are  not 
employed  at  the  place  of  employment 
pursuant  to  the  labor  condition 
application;  and 

(ii)  The  Administrator  has  not  found 
reasonable  cause  under  subpart  I  to 
commence  an  investigation  of  the 
particular  application.  Any  such  request 
for  withdrawal  shall  be  null  and  void; 
and  the  employer  shall  remain  bound  by 
the  labor  condition  application  until  the 
enforcement  proceeding  is  completed,  at 
which  time  the  application  may  be 
withdrawn. 

(2)  Requests  for  withdrawals  shall  be 
in  writing  and  shall  be  directed  to  the 
regional  ETA  Certifying  Officer. 

(3)  Upon  receipt  of  an  employer’s 
written  request  to  withdraw  a  labor 
condition  application,  ETA  shall 
promptly  notify  the  Attorney  General 
that  the  application  has  been 
withdrawn,  unless  ESA  has  found 
reasonable  cause  to  commence  an 
investigation. 
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(4)  An  employer  shall  comply  with  the 
“required  wage  rate”  and  “prevailing 
working  conditions"  statements  of  its 
labor  condition  application  required 

under  § _ .730  (e)  and  (f)  of  this  part. 

respectively,  even  if  such  application  is 
wididrawn,  as  long  as  H-IB  aliens  are 
employed  pursuant  to  the  application, 
unless  the  application  is  superseded  by 
a  subsequent  application  which  is 
certified  by  ETA. 

(5)  An  employer’s  obligation  to 
comply  with  the  “no  strike  or  lockout” 
and  “notice”  statements  of  its  labor 
condition  application  (required  imder 

§ _ .730  (g]  and  (h)  of  this  part, 

respectively),  shall  remain  in  e^ect  and 
the  employer  shall  remain  subject  to 
investigation  and  sanctions  for 
misrepresentation  on  these  statements 
even  if  such  application  is  withdrawn, 
regardless  of  whether  H-lB  aliens  are 
actually  employed,  unless  the 
application  is  superseded  by  a 
subsequent  application  which  is 
certified  by  ETTA. 

(c)  Invaiidation  or  suspension  of  a 
labor  condition  application.  (1) 
Invalidation  of  a  labor  condition 
application  shall  result  from 
enforcement  action(s)  by  the 
Administrator,  Wage  and  Hour  Division, 
under  subpart  I  of  this  part — Le.,  final 
determinations  finding  the  employer’s 
failure  to  meet  the  application’s 
condition  regarding  strike  or  lockout;  or 
the  employer’s  willful  failure  to  meet  the 
wage  and  working  conditions  provisions 
of  ^e  application;  or  the  employer’s 
substantial  failure  to  meet  the  notice 
and  public  access  conditions  of  the 

application;  see  §§ _ .730(h)  and  760 

of  this  part;  or  the  misrepresentation  of 
a  material  fact  in  an  application.  Upon 
notice  by  the  Administrator  of  the 
employer’s  disqualification.  ETA  shall 
invalidate  the  application  and  notify  the 
Attorney  General  and  the  employer,  or 
the  employer’s  authorized  agent  or 
representative.  ETA  shall  notify  the 
Attorney  General  and  the  employer  in 
writing  of  the  reason(s)  that  the 
application  is  invalidated.  When  a  labor 
condition  application  is  invalidated  such 
action  shall  be  the  final  decision  of  the 
Secretary. 

(2)  Suspension  of  a  labor  condition 
application  may  result  from  a  discovery 
by  ETA  that  it  made  an  error  in 
certifying  the  application  because  such 
application  is  incomplete,  contains  one 
or  more  obvious  inaccuracies,  or  has  not 
been  signed.  In  such  event,  ETA  shall 
immediately  notify  INS  and  the 
employer.  When  an  application  is 
suspended,  the  employer  may 
immediately  submit  to  the  certifying 
officer  a  corrected  or  completed 


application.  If  ETA  does  not  receive  the 
corrected  application  within  30  days  of 
the  suspension,  or  if  the  employer  was 
previously  disqualified  by  the 
Administrator  and  its  application  was 
certified  in  error,  the  application  shall 
be  immediately  invalidated  as  described 
in  paragraph  (c)  of  this  section. 

(d)  Employers  subject  to 
disqualification.  No  labor  condition 
application  shall  be  certified  for  an 
employer  which  has  been  found  to  be 
disqualified  fi-om  participation  in  the  H- 
IB  program  as  determine  in  a  final 
agency  action  following  an  investigation 
by  the  Wage  and  Hour  Division 
pursuant  to  subpart  I  of  this  part. 

§ _ .760  Public  access;  retention  of 

records. 

(a)  Public  examination.  The  employer 
shall  make  a  filed  labor  condition 
application  and  necessary  supporting 
documentation  available  for  public 
examination  at  the  employer’s  principal 
place  of  business  in  the  U.S.  or  at  the 
place  of  emplojrment  within  one  working 
day  after  the  date  on  which  the  labor 
condition  application  is  filed  with  DOL 
The  following  documentation  shall  be 
necessary: 

(1)  A  copy  of  the  completed  labor 
condition  application.  Form  ETA  9035.  If 
the  application  is  submitted  by  facsimile 
transmission,  the  application  containing 
the  original  signature  shall  be 
maintained  by  the  employer, 

(2)  Documentation  which  provides  the 
wage  rate  to  be  paid  the  H-lB 
nonimmigrant; 

(3)  A  full,  clear  explanation  of  the 
system  that  the  employer  used  to  set  the 
“actual  wage”  the  employer  has  paid  or 
will  pay  for  the  occupation(s)  for  which 
the  H-IB  nonimmigrant  is  sought — e.g., 
memorandum  to  the  file  summarizing 
the  system  or  a  copy  of  the  employer’s 
pay  system  (payroll  records  are  not 
required,  although  they  shall  be  made 
available  to  the  Department  in  an 
enforcement  action); 

(4)  A  copy  of  the  documentation  the 
employer  used  to  establish  the 
“prevailing  wage”  for  the  occupation(s) 
for  which  the  H-lB  nonimmigrant  is 
sought  (a  general  description  of  the 
source  and  methodology  is  all  that  is 
required  to  be  made  available  for  public 
examination;  the  underlying  individual 
wage  data  relied  upon  to  determine  the 
prevailing  wage  is  not  a  public  record, 
although  it  shall  be  made  available  to 
the  Department  in  an  enforcement 
action);  and 

(5)  A  copy  of  the  document(s)  with 

which  the  employer  has  satisfied  the 
union/en:q)loyee  notification 
requirement  of  § _ 730(h)  of  this  part. 


(b)  National  list  of  applications,  ETA 
shall  compile  and  maintain  on  a  current 
basis  a  list  of  the  labor  condition 
applications.  Such  list  shall  be  by 
employer,  showirtg  the  occupational 
classification,  wage  rate(s).  number  of 
aliens  sought,  period(8)  of  intended 
employment,  and  date(s)  of  need  for 
each  employer’s  application.  The  list 
shall  be  available  for  puUic 
examination  at  the  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  room  N- 
4456,  Washington,  DC  20210. 

(c)  Retention  of  records.  The  employer 
shall  retain  copies  of  the  labor  condition 
application,  required  wage  information, 
and  documentation  showing  provision  of 
notice  to  bargaining  representatives  or 
employees  at  the  place  of  employment 
for  a  period  of  one  year  beyond  the  end 
of  the  period  of  employment  specified 
on  the  labor  condition  application  or 
one  year  from  the  date  the  labor 
condition  application  was  withdrawn, 
except  that  if  a  timely  complaint  is  filed, 
the  documentation  shall  be  retained 
imtil  the  complaint  is  resolved  through 
the  procedures  set  forth  in  subpart  I  of 
this  part.  Required  payroll  records  for 
the  H-IB  employees  and  other 
employees  in  the  occupational 
classification  shall  be  retained  at  the 
employer’s  principal  place  of  business  in 
the  U.S.  or  at  the  place  of  employment 
for  a  period  of  three  years  from  the 
date(s)  of  the  creation  of  the  record(s), 
except  that  if  a  timely  complaint  is  filed, 
all  pajn'oll  records  shall  be  retained  until 
the  complaint  is  resolved  through  the 
procedures  set  forth  in  subpart  1  of  this 
part 

Subpart  I — Enforcement  of  H-IB 
Labor  Conditton  Applications 

§ _ .800  Enforcement  authority  of 

Administrator,  Wage  and  Hour  OivMon. 

(a)  Authority  of  Administrator.  The 
Administrator  shall  perform  all  the 
Secretary’s  investigative  and 
enforcement  functions  under  section 
212(n)  of  the  INA  (8  U.S.C.  1182(n))  and 
subparts  H  and  I  of  this  part. 

(b)  Conduct  of  Investigations.  The 
Administrator,  pursuant  to  a  complaint, 
shall  conduct  such  investigations  as  may 
be  appropriate  and,  in  connection 
therewith,  enter  and  inspect  such  places 
and  such  records  (and  make 
transcriptions  or  copies  thereof), 
question  such  persons  and  gather  such 
information  as  deemed  necessary  by  the 
Administrator  to  determine  compliance 
regarding  the  matters  which  are  the 
subject  of  the  investigation. 

(c)  Availability  of  Records.  An 
employer  being  investigated  shall  make 
available  to  the  Administrator  such 
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records,  information,  persons,  and 
places  as  the  Administrator  deems 
appropriate  to  copy,  transcribe, 
question,  or  inspect.  No  employer 
subject  to  the  provisions  of  section 
212(n)  of  the  INA  (8  U.S.C.  1182(n))  or 
and  subpart  H  or  I  of  this  part  shall 
interfere  with  any  ofHciai  of  the 
Department  of  Labor  performing  an 
investigation,  inspection  or  law 
enforcement  function  pursuant  to  8 
U.S.C.  1182(n]  or  subpart  H  or  I  of  this 
part.  Any  such  interference  shall  be  a 
violation  of  the  labor  condition 
application  and  these  regulations,  and 
the  Administrator  may  take  such  further 
actions  as  the  Administrator  consider 
appropriate. 

Note:  Federal  criminal  statutes  prohibit 
certain  interference  with  a  Federal  officer  in 
the  performance  of  official  duties.  18  U.S.C. 

Ill  and  18  U.S.C.  1114. 

(d)  Employer  Cooperation.  An 
employer  subject  to  subpart  H  or  1  of 
this  part  shall  at  all  times  cooperate  in 
administrative  and  enforcement 
proceedings.  No  employer  shall 
intimidate,  threaten,  restrain,  coerce, 
blacklist,  discharge,  or  in  any  manner 
discriminate  against  any  person  because 
such  person  has: 

(1)  Filed  a  complaint  or  appeal  under 
or  related  to  section  212(n)  of  the  INA  (8 
U.S.C.  1182(n))  or  subpart  H  or  I  of  this 
part; 

(2)  Testified  or  is  about  to  testify  in 
any  proceeding  under  or  related  to 
section  212(n)  of  the  INA  (8  U.S.C. 
1182(n))  or  subpart  H  or  I  of  this  part; 

(3)  Exercised  or  asserted  on  behalf  of 
himself  or  herself  or  others  any  right  or 
protection  afforded  by  section  212(n)  of 
the  INA  (8  U.S.C.  1182(n))  subpart  H  or  I 
of  this  part. 

(4)  Consulted  with  an  employee  of  a 
legal  assistance  program  or  any  attorney 
on  matters  related  to  section  212(n)  of 
the  INA  (8  U.S.C.  1182(n))  or  to  subpart 
H  or  I  of  this  part  or  any  other  DOL 
regulation  promulgated  pursuant  to  8 
U.S.C.  1182(n). 

In  the  event  of  such  intimidation  or 
restraint  as  are  described  in  this 
paragraph  (d),  the  conduct  shall  be  a 
violation  of  the  labor  condition 
application  and  subparts  H  and  I  of  this 
part,  and  the  Administrator  may  take 
such  further  actions  as  the 
Administrator  considers  appropriate. 

(e)  Confidentiality.  The  Administrator 
shall,  to  the  extent  possible  under 
existing  law,  protect  the  confidentiality 
of  any  person  who  provides  information 
to  the  Department  in  confidence  in  the 
course  of  an  investigation  or  otherwise 
under  subpart  H  or  I  of  this  part. 


§ _ .805  Complaints  and  investigative 

procedures. 

(a)  The  Administrator,  through  an 
investigation  pursuant  to  a  complaint, 
shall  determine  whether  an  H-lB 
employer  has: 

(1)  Filed  a  labor  condition  application 
with  ETA  which  misrepresents  a 
material  fact. 

Note:  Federal  criminal  statutes  provide 
penalties  of  up  to  $10,000  and/or 
imprisonment  of  up  to  5  years  for  knowing 
and  willful  submission  of  false  statements  to 
the  Federal  Government.  18  U.S.C.  1001;  see 
also  18  U.S.C.  1546. 

(2)  Failed  to  meet  a  condition  in  the 
labor  condition  application — 

(i)  Failed  to  pay  wages  as  required 

under  § _ 730(e)  of  this  part,  for 

purposes  of  the  assessment  of  back 

wages  (pursuant  to  § _ 810(a)  of  this 

part);  or  willfully  failed  to  pay  such 
wages,  for  purposes  of  the  assessment  of 
civil  money  penalties  (pursuant  to 

§ _ 810(b)  of  this  part)  and 

notiHcation  to  the  Attorney  General  for 
debarment  from  the  employment  of 

aliens  (pursuant  to  § _ 815  of  this 

part); 

(ii)  Willfully  failed  to  provide  the 

working  conditions  required  under 
§ _ 730(f)  of  this  part; 

(3)  Filed  a  labor  condition  application 

for  H-lB  nonimmigrants  during  a  strike 
or  lockout  in  the  course  of  a  labor 
dispute  in  the  occupational 
rlassification  at  the  place  of 
employment  (see  § _ 730(g)  of  this 

p  irt);  or 

(4)  Substantially  failed  to  provide 
notice  of  the  Bling  of  the  labor  condition 

application  as  required  in  S _ 730(h) 

of  this  part; 

(5)  Substantially  failed  to  make 
available  for  public  examination  the 
application  and  necessary  document(s) 
at  the  employer’s  principal  place  of 
business  or  worksite  as  required  in 

§ _ 760(a); 

(6)  Failed  to  retain  documentation  as 

required  by  § _ 760(c)  of  this  part;  or 

(7)  Failed  otherwise  to  comply  in  any 
other  manner  with  the  provisions  of 
subpart  H  or  I  of  this  part. 

(b)  Pursuant  to  §§ _ 740(a)(1)  and 

- 750  of  this  part,  the  provisions  of 

this  part  become  effective  upon  the  date 
of  ETA’s  notification  that  the  employer’s 
labor  condition  application  is  certified, 
whether  or  not  the  employer  hires  any 
H-lB  nonimmigrants  in  the 
occupation(s)  for  the  period  of 
employment  covered  in  the  labor 
condition  application.  Should  the  period 
of  employment  specified  in  the  labor 
condition  application  expire  or  should 
the  employer  withdraw  the  application 
in  accordance  with  § _ 750(b)  of  this 


part,  the  provisions  of  this  part  will  no 
longer  be  in  effect  with  respect  to  such 
application,  except  as  provided  in 
§ _ 750(b)(4)  of  this  part. 

(c)  Any  aggrieved  person  or 
organization  (including  bargaining 
representatives)  may  file  a  complaint  of 
a  violation  described  in  paragraph  (a)  of 
this  section. 

(1)  No  particular  form  of  complaint  is 
required,  except  that  the  complaint  shall 
be  written  or,  if  oral,  shall  be  reduced  to 
writing  by  the  Wage  and  Hour  Division 
official  who  receives  the  complaint. 

(2)  The  complaint  shall  set  forth 
sufficient  facts  for  the  Administrator  to 
determine  whether  an  investigation  is 
warranted,  in  that  there  is  reasonable 
cause  to  believe  that  a  violation  as 
described  in  paragraph  (a)  of  this 
section  has  been  committed.  This 
determination  shall  be  made  within  10 
days  of  the  date  that  the  complaint  is 
received  by  a  Wage  and  Hour  Division 
official.  If  the  Administrator  determines 
that  the  complaint  fails  to  present 
reasonable  cause  for  an  investigation, 
the  Administrator  shall  so  notify  the 
complainant,  who  may  submit  a  new 
complaint,  with  such  additional 
information  as  may  be  necessary.  No 
hearing  pursuant  to  this  subpart  shall  be 
available  where  the  Administrator 
determines  that  an  investigation  on  a 
complaint  is  not  warranted. 

(3)  If  the  Administrator  determines 
that  an  investigation  on  the  complaint  is 
warranted,  the  complaint  shall  be 
accepted  for  filing;  an  investigation  shall 
be  conducted  and  a  determination 
issued  within  30  calendar  days  of  the 
date  of  filing. 

(4)  In  the  event  that  the  Administrator 
seeks  a  prevailing  wage  determination 

from  ETA  pursuant  to  § - 730(e)(3)  of 

this  part,  or  advice  as  to  prevailing 
working  conditions  from  ETA  pursuant 

to  § _ 730(f)(3)(ii)  of  this  part,  the  30- 

day  investigation  period  shall  be 
suspended,  from  the  date  of  the 
Administrator’s  request  to  the  date  of 
the  Administrator’s  receipt  of  the  wage 
determination  or  advice  as  to  prevailing 
working  conditions. 

(5)  The  complaint  must  be  filed  not 
later  than  12  monthj  after  the  date  of  the 
alleged  violation(s). 

(6)  The  complaint  may  be  submitted  to 
any  local  Wage  and  Hour  Division 
office.  The  addresses  of  such  offices  are 
found  in  local  telephone  directories.  The 
ofHce  or  person  receiving  such  a 
complaint  shall  refer  it  to  the  office  of 
the  Wage  and  Hour  Division 
administering  the  area  in  which  the 
reported  violation  is  alleged  to  have 
occurred. 
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(d)  When  an  investigation  has  been 
conducted,  the  Administrator  shall, 

pursuant  to  § _ 815  of  this  part,  issue 

a  written  determination  as  to  whether  or 
not  any  violation(s]  as  described  in 
paragraph  (a)  of  this  section  has  been 
committed. 

§ - .810  Remedies. 

(a)  Upon  determining  that  the 
employer  has  failed  to  pay  wages  as 

required  by  § _ 730(e)  of  this  part,  the 

Administrator  shall  assess  and  oversee 
the  payment  of  back  wages  to  any  H-lB 
nonimmigrant  employed  by  the 
employer  in  the  specific  employment  in 
question.  The  back  wages  shall  be  equal 
to  the  difference  between  the  amount 
that  should  have  been  paid  and  the 
amount  that  actually  was  paid  to  such 
nonimmigrant(s); 

(b)  Upon  determining  that  the 
employer  has  willfully  failed  to  pay  the 

wages  required  by  § _ 730(e)  of  this 

part  or  willfully  failed  to  meet  the 
working  conditions  required  by 

§ _ 730(f)  of  this  part,  the 

Administrator  may  assess  a  civil  money 
penalty  (pursuant  to  paragraph  (c)  of 
this  section)  and  shall  notify  the 
Attorney  General  for  the  debarment  of 
the  employer  from  the  employment  of 

aliens  (pursuant  to  § _ 815  of  this 

part.)  For  purposes  of  this  part,  “willful 
failure”  means  a  knowing  failure  or  a 
reckless  disregard  for  the  matter  of 
whether  the  conduct  was  contrary  to 
section  212(n)(l)(A)  (i)  or  (ii)  of  the  INA, 

or  § - 730  (e)  or  (f)  of  this  part.  Brock 

V.  Richland  Shoe  Co,.  486  U.S.  128 
(1988):  see  also  Trans  World  Airlines  v. 
Thurston,  469  U.S.  Ill  (1985). 

(c)  Upon  determining  that  the 
employer  has  committed  any 

violation(s)  described  in  § _ 605(a)  of 

this  part,  the  Administrator  may  assess 
a  civil  money  penalty  not  to  exceed 
$1,000  per  violation.  In  determining  the 
amount  of  civil  money  penalty  to  be 
assessed,  the  Administrator  shall 
consider  the  type  of  violation  committed 
and  other  relevant  factors.  The  factors 
which  may  be  considered  include,  but 
are  not  limited  to,  the  following: 

(1)  Previous  history  of  violation,  or 
violations,  by  the  employer  under  the 
INA  and  subpart  H  or  I  of  this  part; 

(2)  The  number  of  workers  affected  by 
the  violation  or  violations; 

(3)  The  gravity  of  the  violation  or 
violations; 

(4)  Efforts  made  by  the  violator  in 
good  faith  to  comply  with  the  provisions 
of  8  U.S.C.  1182(n)  and  subparts  H  and  I 
of  this  part; 

(5)  liie  violator’s  explanation  of  the 
violation  or  violations; 

(6)  The  violator's  commitment  to 
future  compliance;  and 


(7)  The  extent  to  which  the  violator 
achieved  a  financial  gain  due  to  the 
violation,  or  the  potential  financial  loss, 
potential  injury  or  adverse  effect  with 
respect  to  other  parties. 

(d)  In  addition  to  back  wages  and  civil 
money  penalties,  the  Administrator  may 
impose  such  other  administrative 
remedy(ies)  under  this  subpart  as  the 
Administrator  deems  appropriate. 

(e)  The  civil  money  penalties,  back 
wages,  and/or  any  other  remedy(ies) 
determined  by  the  Administrator  to  be 
appropriate  are  immediately  due  for 
payment  or  performance  upon  the 
assessment  by  the  Administrator,  or 
upon  the  decision  by  an  administrative 
law  judge  where  a  hearing  is  timely 
requested,  or  the  decision  by  the 
Secretary  where  review  is  granted.  The 
employer  shall  remit  the  amount  of  the 
back  wages  and/or  civil  money 
penalties  by  certified  check  or  money 
order  made  payable  to  the  order  of 
"Wage  and  Hour  Division,  Labor."  The 
remittance  shall  be  delivered  or  mailed 
to  the  Wage  and  Hour  Division  office  in 
the  manner  directed  in  the 
Administrator's  notice  of  determination. 
The  performance  of  any  other  remedy 
prescribed  by  the  Administrator  shall 
follow  procedures  established  by  the 
Administrator. 

§ _ .815  Written  notice  and  service  of 

Administrator’s  determination. 

(a)  The  Administrator's  determination, 

issued  pursuant  to  § _ 805  of  this 

part,  shall  be  served  on  the  complainant, 
the  employer,  and  other  known 
interested  parties  by  personal  service  or 
by  certified  mail  at  the  parties'  last 
known  addresses.  Where  service  by 
certified  mail  is  not  accepted  by  the 
party,  the  Administrator  may  exercise 
discretion  to  serve  the  determination  by 
regular  mail. 

(b)  The  Administrator  shall  file  with 
the  Chief  Administrator  Law  Judge,  U.S. 
Department  of  Labor,  a  copy  of  the 
complaint  and  the  Administrator’s 
determination. 

(c)  The  Administrator’s  written 

determination  required  by  $ _ 805  of 

this  part  shall: 

(1)  Set  forth  the  determination  of  the 
Administrator  and  the  reason  or  reasons 
therefor,  and  in  the  case  of  a  finding  of 
violation(s)  by  an  employer,  prescribe 
any  remedies,  including  the  amount  of 
any  back  wages  assessed,  the  amount  of 
any  civil  money  penalties  assessed  and 
the  reason  therefor,  and/or  any  other 
remedies  assessed. 

(2)  Inform  the  interested  parties  that 

they  may  request  a  hearing  pursuant  to 
S _ .820  of  this  part. 

(3)  Inform  the  interested  parties  that 
in  the  absence  of  a  timely  request  for  a 


hearing,  received  by  the  Chief 
Administrative  Law  Judge  within  15 
calendar  days  of  the  date  of  the 
determination,  the  determination  of  the 
Administrator  shall  become  final  and 
not  appealable. 

(4)  Set  forth  the  procedure  for 
requesting  a  hearing,  give  the  addresses 
of  the  Chief  Administrative  Law  Judge 
(with  whom  the  request  must  be  filed) 
and  the  representative(s)  of  the  Solicitor 
of  labor  (upon  whom  copies  of  the 
request  must  be  served). 

(5)  Inform  the  parties  that,  pursuant  to 

§ _ 855  of  the  this  part,  the 

Administrator  shall  notify  ETA  and  the 
Attorney  General  of  the  occurrence  of  a 
violation  by  the  employer. 

§ _ 820  Request  for  hearing. 

(a)  Any  interested  party  desiring  to 
request  an  administrative  hearing  in 
accordance  with  section  556  of  title  5, 
United  States  Code,  on  a  determination 

issued  pursuant  to  §  § _ 805  and 

_ 815  of  this  part  shall  make  such 

request  in  writing  to  the  Chief 
Administrative  Law  Judge  at  the  address 
stated  in  the  notice  of  determination. 

(b)  Interested  parties  may  request  a 
hearing  in  the  following  circumstances: 

(1)  The  complainant  or  any  other 
interested  party  may  request  a  hearing 
where  the  Administrator  determines, 
after  investigation,  that  there  is  no  basis 
for  a  finding  that  an  employer  has 
committed  violation(s).  In  such  a 
proceeding,  the  party  requesting  the 
hearing  shall  be  the  prosecuting  party 
and  the  employer  shall  be  the 
respondent;  the  Administrator  may 
intervene  as  a  party  or  appear  as  amicus 
curiae  at  any  time  in  the  proceeding,  at 
the  Administrator's  discretion. 

(2)  The  employer  or  any  other 
interested  party  may  request  a  hearing 
where  the  Administrator  determines, 
after  investigation,  that  the  employer 
has  committed  violation(s).  In  such  a 
proceeding,  the  Administrator  shall  be 
the  prosecuting  party  and  the  employer 
shall  be  the  respondent. 

(c)  No  particular  form  is  prescribed  for 
any  request  for  hearing  permitted  by  this 
section.  However,  any  such  request 
shall; 

(1)  Be  dated; 

(2)  Be  typewritten  or  legibly  written: 

(3)  Specify  the  issue  or  issues  stated 
in  the  notice  of  determination  giving  rise 
to  such  request: 

(4)  State  the  specific  reason  or 
reasons  why  the  party  requesting  the 
hearing  believes  such  determination  is 
in  error; 

(5)  Be  signed  by  the  party  making  the 
request  or  by  an  authorized 
representative  of  such  party;  and 
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(6)  Include  the  address  at  which  such 
party  or  authorized  representative 
desires  to  receive  further 
communications  relating  thereto. 

(d)  The  request  for  such  hearing  shall 
be  received  by  the  Chief  Administrative 
Law  Judge,  at  the  address  stated  in  the 
Administrator's  notice  of  determination, 
no  later  than  15  calendar  days  after  the 
date  of  the  determination. 

(e)  The  request  may  be  Hied  in  person, 
by  facsimile  transmission,  by  certified  or 
regular  mail,  or  by  courier  service.  For 
the  requesting  party’s  protection,  if  the 
request  is  by  mail,  it  should  be  by 
certified  mail.  If  the  request  is  by 
facsimile  transmission,  the  original  of 
the  request,  signed  by  the  requestor  or 
authorized  representative,  shall  be  Tiled 
within  ten  days. 

(f)  Copies  of  the  request  for  a  hearing 
shall  be  sent  by  the  requestor  to  the 
Wage  and  Hour  Division  official  who 
issued  the  Administrator’s  notice  of 
determination,  to  the  representative(s) 
of  the  Solicitor  of  Labor  identified  in  the 
notice  of  determination,  and  to  all 
known  interested  parties. 

§ _ J25  Rules  of  practice  for 

administrative  law  iudge  proceedings. 

(a)  Except  as  specifically  provided  in 
this  subpart,  and  to  the  extent  they  do 
not  conflict  with  the  provisions  of  this 
subpart,  the  "Rules  of  Practice  and 
Pro^dure  for  Administrative  Hearings 
Before  the  Office  of  Administrative  Law 
Judges"  established  by  the  Secretary  at 
29  CFR  part  18  shall  apply  to 
administrative  proceedings  under  this 
subpart. 

(bj  As  provided  in  the  Administrative 
Procedure  Act,  5  U.S.C.  556,  any  oral  or 
documentary  evidence  may  be  received 
in  proceedings  under  this  part.  The 
Federal  Rules  of  Evidence  and  subpart  B 
of  the  Rules  of  Practice  and  Procedure 
for  Administrative  Hearings  Before  the 
Office  of  Administrative  Law  Judges  (29 
CFR  part  18,  subpart  BJ  shall  not  apply, 
but  principles  designed  to  ensure 
production  of  relevant  and  probative 
evidence  shall  guide  the  admission  of 
evidence.  The  administrative  law  judge 
may  exclude  evidence  which  is 
immaterial,  irrelevant,  or  unduly 
repetitive. 

§ - 630  Service  and  computation  of 

time. 

(a)  Under  this  subpart,  a  party  may 
serve  any  pleading  or  dociunent  by 
regular  mail.  Service  on  a  party  is 
complete  upon  mailing  to  ^e  last  known 
address.  No  additional  time  for  filing  or 
response  is  authorized  where  service  is 
by  mail.  In  the  interest  of  expeditious 
proceedings,  the  administrative  law 
judge  may  direct  the  parties  to  serve 


pleadings  or  documents  by  a  method 
other  than  regular  mail. 

(bJ  Two  (2)  copies  of  all  pleadings  and 
other  documents  in  any  administrative 
law  judge  proceeding  shall  be  served  on 
the  attorneys  for  the  Administrator.  One 
copy  shall  be  served  on  the  Associate 
Solicitor,  Division  of  Fair  Labor 
Standards,  Office  of  the  Solicitor,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  room  N-2716,  Washington, 
DC  20210,  and  one  copy  shall  be  served 
on  the  attorney  representing  the 
Administrator  in  the  proceeding. 

(c)  Time  will  be  computed  beginning 
with  the  day  following  the  action  and 
includes  the  last  day  of  the  period 
unless  it  is  a  Saturday,  Sunday,  or 
federally  observed  holiday,  in  which 
case  the  time  period  includes  the  next 
business  day. 

§ _ .835  Administrative  law  Judge 

proceedings. 

(a)  Upon  receipt  of  a  timely  request 
for  a  hearing  filed  pursuant  to  and  in 

accordance  with  § _ .820  of  this  part, 

the  Chief  Administrative  Law  Judge 
shall  promptly  appoint  an 
administrative  law  judge  to  hear  the 
case. 

(b)  Within  7  calendar  days  following 
the  assignment  of  the  case,  the 
administrative  law  judge  shall  notify  all 
interested  parties  of  the  date,  time  and 
place  of  the  hearing.  All  parties  shall  be 
given  at  least  fourteen  calendar  days 
notice  of  such  hearing. 

(c)  The  date  of  the  hearing  shall  be  not 
more  than  60  calendar  days  from  the 
date  of  the  Administrator’s 
determination.  Because  of  the  time 
constraints  imposed  by  the  INA,  no 
requests  for  postponement  shall  be 
granted  except  for  compelling  reasons. 
Even  where  such  reasons  are  shown,  no 
request  for  postponement  of  the  hearing 
beyond  the  60-day  deadline  shall  be 
granted  except  by  consent  of  all  the 
parties  to  the  proceeding. 

(d)  The  administrative  law  judge  may 
prescribe  a  schedule  by  which  the 
parties  are  permitted  to  file  a  prehearing 
brief  or  other  written  statement  of  fact 
or  law.  Any  such  brief  or  statement  shall 
be  served  upon  each  other  party  in 

accordance  with  $ _ .830  of  this  part. 

Posthearing  briefs  will  not  be  permitted 
except  at  the  request  of  the 
administrative  law  judge.  When 
permitted,  any  such  brief  shall  be 
limited  to  the  issue  or  issues  specified 
by  the  administrative  law  judge,  shall  be 
due  within  the  time  prescribed  by  the 
administrative  law  judge,  and  shall  be 
served  on  each  other  party  in 
accordance  with  $ _ 830  of  this  part. 


§ _ .840  Decision  and  order  of 

administrattve  law  Judge. 

(aj  Within  60  calendar  days  after  the 
date  of  the  hearing,  the  administrative 
law  judge  shall  issue  a  decision. 

(bj  The  decision  of  the  administrative 
law  judge  shall  include  a  statement  of 
findings  and  conclusions,  with  reasons 
and  basis  therefor,  upon  each  material 
issue  presented  on  the  record.  The 
decision  shall  also  include  an 
appropriate  order  which  may  affirm, 
deny,  reverse,  or  modify,  in  whole  or  in 
part,  the  determination  of  the 
Administrator,  the  reason  or  reasons  for 
such  order  shall  be  stated  in  the 
decision. 

(c)  In  the  event  that  the 
Administrator’s  determination(s)  of 
wage  violation(s]  and  computation  of 
back  wages  are  based  upon  a  wage 
determination  obtained  by  the 
Administrator  from  ETA  during  the 
investigation  (pursuant  to 

§ _ 730(e)(3)  of  this  part),  the 

administrative  law  judge  shall  not 
determine  the  prevailing  wage  de  novo, 
but  shall,  based  on  the  evidence 
(including  the  ETA  administrative 
record),  either  accept  the  wage 
determination  or  vacate  the  wage 
determination.  If  the  wage 
determination  is  vacated,  the 
administrative  law  judge  shall  remand 
the  case  to  the  Administrator,  who  may 
then  refer  the  matter  to  ETA  and,  upon 
the  issuance  of  a  new  wage 
determination  by  ETA,  resubmit  the 
case  to  the  administrative  law  judge. 
Under  no  circumstances  shall  source 
data  obtained  in  confidence  by  ETA,  or 
the  names  of  establishments  contacted 
by  ETA,  be  submitted  into  evidence  or 
otherwise  disclosed. 

(d)  The  administrative  law  judge  shall 
not  render  determinations  as  to  the 
legality  of  a  regulatory  provision  or  the 
constitutionality  of  a  statutory 
provision. 

(e)  The  decision  shall  be  served  on  all 
parties  in  person  or  by  certified  or 
regular  mail. 

§ _ .845  Secretary’s  review  of 

administrative  law  Judge’s  decision. 

(a)  The  Administrator  or  any 
interested  party  desiring  review  of  the 
decision  and  order  of  an  administrative 
law  judge  shall  petition  the  Secretary  to 
review  the  decision  and  order.  To  be 
effective,  such  petition  shall  be  received 
by  the  Secretary  within  30  calendar 
days  of  the  date  of  the  decision  and 
order.  Copies  of  the  petition  shall  be 
served  on  all  parties  and  on  the 
administrative  law  judge. 

(b)  No  particular  form  is  prescribed 
for  any  petition  for  Secretary’s  review 
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permitted  by  this  subpart.  However,  any 
such  petition  shall: 

(1)  Be  dated; 

(2)  Be  typewritten  or  legibly  written: 

(3)  Specify  the  issue  or  issues  stated 
in  the  administrative  law  judge  decision 
and  order  giving  rise  to  such  petition; 

(4)  State  the  specific  reason  or 
reasons  why  the  party  petitioning  for 
review  believes  such  decision  and  order 
are  in  error; 

(5)  Be  signed  by  the  party  filing  the 
petition  or  by  an  authorized 
representative  of  such  party; 

(6)  Include  the  address  at  which  such 
party  or  authorized  representative 
desires  to  receive  further 
communications  relating  thereto;  and 

(7)  Attach  copies  of  the  administrative 
law  judge's  decision  and  order,  and  any 
other  record  documents  which  would 
assist  the  Secretary  in  determining 
whether  review  is  warranted. 

(c)  Whenever  the  Secretary 
determines  to  review  the  decision  and 
order  of  an  administrative  law  judge,  a 
notice  of  the  Secretary’s  determination 
shall  be  served  upon  the  administrative 
law  judge  and  upon  all  parties  to  the 
proceeding  within  30  calendar  days  after 
the  Secretary’s  receipt  of  the  petition  for 
review. 

(d)  Upon  receipt  of  the  Secretary’s 
notice,  the  Office  of  Administrative  Law 
Judges  shall  within  fifteen  calendar  days 
forward  the  complete  hearing  record  to 
the  Secretary. 

(e)  The  Secretary’s  notice  shall 
specify 

(1)  The  issue  or  issues  to  be  reviewed; 

(2)  The  form  in  which  submissions 
shall  be  made  by  the  parties  (/.e.,  briefs); 

(3)  The  time  within  which  such 
submissions  shall  be  made. 

(f)  All  documents  submitted  to  the 
Secretary  shall  be  filed  with  the 
Secretary  of  Labor,  U.S.  Department  of 
Labor  Washington,  DC  20210,  Attention: 
Executive  Director,  Office  of 
Administrative  Appeals,  room  &-4309. 
An  original  and  two  copies  of  all 
documents  shall  be  Bled.  Documents  are 
not  deemed  filed  with  the  Secretary 
until  actually  received  by  the  Secretary. 
All  documents,  including  documents 
filed  by  mail,  shall  be  received  by  the 
Secretary  either  on  or  before  the  due 
date. 

(g)  Copies  of  all  documents  filed  with 
the  Secretary  shall  be  served  upon  all 
other  parties  involved  in  the  proceeding. 
Service  upon  the  Administrator  shall  be 

in  accordance  with  § _ 830(b)  of  this 

part. 

(h)  The  Secretary’s  final  decision  shall 
be  issued  within  180  calendar  days  from 
the  date  of  the  notice  of  intent  to  review. 
The  Secretar)'’s  decision  shall  be  served 


upon  all  parties  and  the  administrative 
law  judge. 

(i)  Upon  issuance  of  the  Secretary’s 
decision,  the  Secretary  shall  transmit 
the  entire  record  to  the  Chief 
Administrative  Law  Judge  for  custody 
pursuant  to  § _ 850  of  this  part. 

§ _ .650  Administrative  record. 

The  official  record  of  every  completed 
administrative  hearing  procedure 
provided  by  subparts  H  and  I  of  this 
part  shall  be  maintained  and  filed  under 
the  custody  and  control  of  the  Chief 
Administrative  Law  Judge.  Upon  receipt 
of  a  complaint  seeking  review  of  the  , 
final  agency  action  in  a  United  States 
District  Court,  the  Chief  Administrative 
Law  Judge  shall  certify  the  official 
record  and  shall  transmit  such  record  to 
the  clerk  of  the  court. 

§ _ 855  Notice  to  the  Employment  and 

Training  Administration  and  the  Attorney 
General. 

(a)  The  Administrator  shall  notify  the 
Attorney  General  and  ETA  of  the  final 
determination  of  a  violation  by  an 
employer  upon  the  earliest  of  the 
following  events: 

(1)  Where  the  Administrator 

determines  that  there  is  a  basis  for  a 
finding  of  violation  by  an  employer,  and 
no  timely  request  for  hearing  is  made 
pursuant  to  § _ 820  of  this  part:  or 

(2)  Where,  after  a  hearing,  the 
administrative  law  judge  issues  a 
decision  and  order  finding  a  violation  by 
an  employer,  or 

(3)  Where  the  administrative  law 
judge  finds  that  there  was  no  violation 
by  an  employer,  and  the  Secretary,  upon 
review,  issues  a  decision  pursuant  to 

§ _ 845  of  this  part,  holding  that  a 

violation  was  committed  by  an 
employer 

(b)  The  Attorney  General,  upon 
receipt  of  notification  from  the 
Administrator  pursuant  to  paragraph  (a), 
shall  not  approve  petitions  filed  with 
respect  to  that  employer  under  sections 
204  or  214(c)  of  the  INA  (8  U.S.C.  1154 
and  1184(c))  during  a  period  of  at  least 
one  year  for  aliens  to  be  employed  by 
the  employer. 

(c)  ETA,  upon  receipt  of  the 
Administrator’s  notice  pursuant  to 
paragraph  (a)  of  this  section,  shall 
suspend  the  employer’s  labor  condition 
application(s)  under  subparts  H  and  I  of 
this  part,  and  shall  not  accept  for  filing 
any  application  or  attestation  submitted 
by  the  employer  under  20  CFR  Part  656 
or  subparts  A,  B,  C,  D,  E,  H  or  I  of  this 
part,  for  a  period  of  12  months  or  for  a 
longer  period  if  such  is  specified  by  the 
Attorney  General  for  visa  petitions  filed 
by  that  employer  under  sections  204  and 
214(c)  of  the  INA. 


Adoption  of  the  Joint  Rule 

The  agency-specific  adoption  of  the 
joint  rule,  which  appears  at  the  end  of 
the  common  preamble,  appears  below: 

TITLE  2G-EMPLOYERS’  BENEFITS 

Accordingly,  Part  655  of  chapter  V  of 
title  20,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  655— TEMPORARY 
EMPLOYMENT  OF  ALIENS  IN  THE 
UNITED  STATES 

1  The  authority  citation  for  part  655  is 
revised  to  read  as  follows: 

Authority:  Section  655.0  issued  under  8 
U.S.C.  1101(a)(15](H]  (i)  and  (ii),  1182  (m)  and 
(n),  1184, 1188,  and  1288(c):  29  U.S.C.  49  et 
seq.,  sec.  3(c)(1).  Public  Law  101-238, 103  Stat. 
2099.  2103  (8  U.S.C.  1182  note):  sec.  221(a), 
Public  Law  101-649, 104  Stat.  4978,  5027  (8 
U.S.C.  1184  note):  and  8  CFR  214.2(h)(4)(i). 

Section  665.00  issued  under  8  U.S.C. 
1101(a)(15)(H)(ii),  1184,  and  1188;  29  U.S.C.  49 
et  seq.,  and  8  CFR  214.2(h)(4)(i). 

Subparts  A  and  C  issued  under  8  U.S.C. 
1101(a)(15)(H)(ii)(b)  and  1184;  29  U.S.C.  49  et 
seq.,  and  8  CFR  214.2(h)(4)(i). 

Subpart  B  issued  under  8  U.S.C. 
1101(a)(15)(H)(ii)(a).  1184,  and  1188;  and  29 
U.S.C.  49  et  seq. 

Subparts  D  and  E  issued  under  8  U.S.C. 
1101(a)(15)(H)(i)(a),  1182(m).  and  1184;  29 
U.S.C.  49  et  seq.,  and  sec.  3(c)(1).  Public  Law 
101-238, 103  Stat.  2099,  2103  (8  U.S.C.  1182 
note). 

Subparts  F  and  C  issued  under  8  U.S.C. 
1184  and  128B(c);  and  29  U.S.C.  49  et  seq. 

Subparts  H  and  I  issued  under  8  U.S.C. 
1101(a)(15)(H)(i){b).  1182(n).  and  1184;  29 
U.S.C.  49  et  seq.,  and  sec.  303(a)(8),  Public 
Law  102-232. 105  Stat.  1733, 1748  (8  U.S.C. 
1182  note). 

Subparts )  and  K  issued  under  29  U.S.C.  49 
et  seq.,  and  sec.  221(a),  Public  Law  101-649, 
104  Stat.  4978,  5027  (8  U.S.C.  1184  note). 

§  655.0  [Anwnded] 

2.  Section  655.0  is  amended  by 
removing  from  paragraph  (d)  the  phrase 
"specialty  occupations,"  and  by  adding 
in  lieu  thereof  the  phrase  “specialty 
occupations  or  as  fashion  models  of 
distinguished  merit  and  ability,”. 

Subparts  H  and  I — [Amandad] 

3.  Part  655  is  amended  by  revising 
subparts  H  and  I  to  read  as  set  forth  at 
the  end  of  the  common  preamble. 

Subpart  H— Labor  Condition  AppHcationa 
and  Raquiramanta  for  Empioyars  Using 
Aliana  on  H~1B  Visas  In  Spacialty 
Occupations  and  as  Fashion  Modsis 

655.700  Purpose,  procedure  and 

applicability  of  subparts  H  and  I  of  this 
part. 

855.705  Overview  of  responsibilities. 
655.710  Complaints. 

655.715  Definitions. 
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655.720  Addresses  of  Department  of  Labor 
regional  offices. 

655.730  Labor  condition  application. 

655.740  Labor  condition  application 
determinations. 

655.750  Validity  period  of  the  labor 
condition  application. 

655.760  Public  access;  retention  of  records. 

Subpart  I— Enforcement  of  H-1B  Labor 

Condition  Applicationa 

655.800  Enforcement  authority  of 

Administrator,  Wage  and  Hour  Division. 

655.805  Complaints  and  investigative 
procedures. 

655.810  Remedies. 

655.815  Written  notice  and  service  of 
Administrator's  determination. 

655.820  Request  for  hearing. 

655.825  Rules  of  practice  for  administrative 
law  judge  proceedings. 

655.830  Service  and  computation  of  time. 

655.835  Administrative  law  judge 
proceedings. 

655.840  Decision  and  order  of 
administrative  law  judge. 

655.845  Secretary's  review  of  administrative 
law  judge's  decision. 

655.850  Administrative  record. 

655.855  Notice  to  the  Employment  and 
Training  Administration  and  the 
Attorney  General. 

Signed  at  Washington,  DC,  this  7th  day  of 

January  1992. 


Roberts  T.  Jones, 

Assistant  Secretary  of  Employment  and 
Training. 

Carl  M.  Dominguez, 

Assistant  Secretary  for  Employment 
Standards. 

Lynn  Martin, 

Secretary  of  Labor. 

TITLE  29— LABOR. 

CHAPTER  V— WAGE  AND  HOUR  DIVISION, ' 
DEPARTMENT  OF  LABOR 

Accordingly,  title  29,  Code  of  Federal 
Regulations  is  amended  by  revising 
subparts  H  and  I  of  part  507  to  read  as 
set  forth  at  the  end  of  the  common 
preamble. 

PART  507— ENFORCEMENT  OF  H-1B 
LABOR  CONDITION  APPLICATIONS 

Subparta  A,  B,  C,  D,  E,  F,  and  6— 
[Reserved] 

Subpart  H — Labor  Condition  Applicationa 
and  Requirements  for  Employera  Using 
Aliens  on  H-1B  Visas  hi  Specialty 
Occupations  and  as  Fashion  Models 

Sec. 

507.700  Purpose,  procedure  and 

applicability  of  subparts  H  and  1  of  this 
part. 

507.705  Overview  of  responsibilities. 

507.710  Complaints. 

507.715  Derinitions. 

507.720  Addresses  of  Department  of  Labor 
regional  offices. 

507.730  Labor  condition  application. 

507.740  Labor  condition  application 
determinations. 

507.750  Validity  period  of  the  labor 
condition  applicatioa 

507.760  Public  access;  retention  of  recordr. 


Subpart  I— Enforcement  of  H-1B  Labor 
Condition  Applications 

Sec. 

507.800  Enforcement  authority  of 

Administrator,  Wage  and  Hour  Division. 
507.805  Complaints  and  investigative 
procedures. 

507.810  Remedies. 

507.815  Written  notice  and  service  of 
Administrator's  determination. 

507.820  Request  for  hearing. 

507.825  Rules  of  practice  for  administrative 
law  judge  proceedings. 

507.830  Service  and  computation  of  time. 
507.835  Administrative  law  judge 
proceedings. 

507.840  Decision  and  order  of 
administrative  law  judge. 

507.845  Secretary's  review  of  administrative 
law  judge's  decision. 

507.850  Administrative  record. 

507.855  Notice  to  the  Employment  and 
Training  Administration  and  the 
Attorney  General. 

Authority:  8  U.S.C.  1101(a)(15)(H)(i)(b), 
1182(n),  and  1184,  and  29  U.S.C.  49  et  aeq.; 
and  Pub.  L 102-232, 105  stat.  1733, 1748  (8 
U.S.C.  1182  note). 

Signed  at  Washington,  DC,  this  7th  day  of 
January,  1992. 

Roberts  T.  Jones, 

Assistant  Secretary  of  Employment  and 
Training. 

Cari  M.  Dominguez, 

Assistant  Secretary  for  Employment 
Standards. 

Lynn  Martin, 

Secretary  of  Labor. 

Appendix  1  (Not  to  Be  Codified  in  the 
CFR):  Form  ETA  9035.  Printed  below  is  a 
copy  of  Form  ETA  9035. 
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8.  EMPLOYER  LABOR  CONOtTX>NSTAT£MENTS<Einp((^s«w  r«quradio  devetop  and  maintain  documentation  auppoding  labor  condition 
statements  8(a)  and  8(d).  Employers  are  further  required  to  makeaeeilable  fbrfiublic  examination  a  copy  of  the  labor  condition  appficaiion 
and  necessary  supporting  documentation  within  one  (1)  working  day  after  the  date  on  which  the  application  is  filed  with  DOL.  Check  each 
box  to  indicate  that  the  employer  will  comply  arith  each  statement) 


□  (a)  H-1B  nonimmigrants  wifi  be  paid  as  teas!  dte  actual  wage  level  paid  by  the  employer  to  all  other  individuals  with  similar  experience 
and  qualdicaiione  for  the  apecific  cmpleyment  in  question  gr  the  prevaWng  wage  level  for  the  occupation  in  the  area  of  amptoymeni, 
whichever  is  higher. 


□  (b)  The  employment  of  tf-TB  nonirnmigrams  wifi  not  adversely  affect  the  working  conditions  of  workers  similarly  employed  in  the 
area  of  intended  empleyment. 


□  (c)  On  the  dsae  this  applioalion  Is  sigrted  and  submliied,  there  is  not  e  strike,  lockout  or  work  stoppage  in  the  course  of  a  tabor  dispute  In 

the  occupation  in  which  H-1S  nonimmigcanis  will  be  employed  et  the  place  of  employment. 

□  (d)  Asof  this  date,  notice  of  thisapphcation  has  been  provided  to  werkersemployed  in  the  occupsEtions  IntwhiChH-lBnortimmigranis 

will  be  employed:  (check  appropriate  box) 


□  (i)  Notice  of  this  filing  has  been  provided  to  the  bargaining  rapresantative  of  workers  in  the  occupations  in  which  tt-lB 

nonimmigrants  will  be  employed;  or 

□  (ii)  There  is  no  such  bargainmg  representative;  therefore,  a  notice  of  this  filing  has  been  posted  and  was,  or  will  remain,  posted 

for  10  days  in  a  conspicuous  place  where  H-1B  nonimmigrants  will  be  employed. 


9.  DECLARATION  OF  EMPLC^R.  Pursuentso28  IISX.  1746, 1  dedars  under  penalty  of  perjury  that  the  Hifermation  provided  on  this  form  is  true 
and  correct.  In  eddihon,  I  declare  this  IvmH  comply  with  the  Department  ef  Labor  regulations  governing  this  program  and,  in  particular,  that  IwHI 
make  this  application,  supporting  documentation,  and  other  records,  hies  and  documents  available  to  officials  of  the  Department  of  Labor,  upon 
such  official's  request,  during  any  investigation  under  this  application  or  the  Immigration  and  NatiortaHty  AcL 


Name  and  Title  of  Hiring  or  Other  Designated  Official  Signatue  Date 

AN  APPLICATION  CERTIFIED  BY  DOL  MUST  Bg  fit  ED  IN  SUPPORT  OF  AM  H-1B  VISA  PETITIOM  MUTH  THE  JMS. _ 

FOR  U.S.  GOVERNMieNT  AGENCY  USE  ONLY:  By  vtrtoa  of  aqr  signature  below,  I  acknowledge  that  this  appHcafion  Js  iiaraby 
certified  and  will  Ira  aalM  from _  through  _ . 


Signature  and  Title  of  Authoriaed  DOL  OKcial  ETA  Case  No. 

Subsequent  DOL  Action:  Suspended _ <daN)  tnvalidaied _ (date)  Withdrawn _ (date) 

The  Department  of  Labor  is  not  the  guarantor  of  theacoucacy,  truthfulness  or  adequacy  of  a  certified  labor  coodHion  applicatioiL 

Public  reponing  burden  for  this  collection  of  information  is  estimated  to  average  1  hour  per  response,  including  The  time  Tor  reviewing  Instructions, 
searching  existing  data  soubss,  gatfaering  and  maiMamino  the  data  needed,  and  completing  and  reviewing  the  collection  of  informafion.  Send 
comments  regarding  this  burdenaslimaN  ar  any  adwr  aspect  of  Ms  coINction  of  information,  including  suggestions  for  reducing  this  burden,  to  the 
Office  of  IRM  Policy,  Department  of  Labor,  Room  N-1 301 , 200  Constitution  Avenue.  N.W.,  Washingtoa  OC  20210;  and  so  d«  OMoe  of  Management  wd 
Budget,  Paperwork  Reduction  Project  (1205-0310),  Washington,  DC  20503. 

DO  NOT  SEND  THE  COMPLETED  FORM  TO  EITHER  OF  THESE  OFFICES  ETA  803S  <ian.  l««2f 
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INSTRUCTIONS  FOR  COMPLETING  FORM  ETA  9035 
LABOR  CONDITION  APPLICATION  FOR 
H-1B  NONIMMIGRANTS 


IMPORTANT:  READ  CAREFULLY  BEFORE  COMPLETING  FORM 

Prim  legibly  in  ink  or  use  a  typewriter.  Sign  and  date  one  form  in  original  signature.  Citations  below  to  ’regulations*  are  citations 
to  identical  provisions  at  20  CFR  655,  Subparts  H  and  I,  and  to  29  CFR  507,  Subparts  H  and  I. 

To  knowingly  furnish  any  false  Information  In  the  preparation  of  this  form  and  any  supporting  documentation  thereto,  or  to 
aid,  abet  or  counsel  another  to  do  so  Is  a  felony,  punishable  by  $10,000  fine  or  five  years  In  the  penitentiary,  or  both  (18 
U.8.C.  1001).  Other  penalties  apply  as  well  to  fraud  or  misuse  of  this  immigration  document  (U.S.C.  1546)  and  to  perjury 
with  respect  to  this  form  (18  U.S.C.  1546  and  1621). 

Employers  seeking  to  hire  H-1B  nonirrvnigrants  in  specialty  occupations  or  as  fashion  models  of  distinguished  merit  and  ability  must  submit 
the  completed  and  dated  original  Form  ETA  9035  (or  a  facsimile)  and  one  copy  of  the  completed  original  Form  ETA  9035  to  the  Regional 
Certifying  Officer  in  the  Department  of  Labor  (DOL),  Employment  and  Training  Administration  (ETA)  Regional  Office  having  jurisdiction  over 
the  State  in  which  the  position  is  located.  See  20  CFR  655.720  for  ETA  Regional  Office  addresses.  An  application  which  is  complete  and 
has  no  obvious  inaccuracies  will  be  certified  by  DOL  and  returned  to  the  employer,  who  may  then  file  it  in  support  of  its  petition  with  the 
INS. 


Item  1.  Full  Legal  Name  of  Employer.  Enter  full  legal  name 
of  business,  firm  or  organization,  or,  if  an  individual,  enter 
name  used  for  legal  purposes  on  documents. 

Item  2.  Federal  Employer  I.D.  Number.  Enter  employer’s 
Federal  Employer  IdentiTication  Number  (EIN)  assigned  by 
the  Internal  Revenue  Service. 

Item  3.  Telephone.  Self-explanatory. 

Item  4.  FAX  No.  Self-explanatory. 

Item  5.  Employer’s  Address.  Self-explanatory. 

Items.  Address  Where  Documentation  is  Kept,  (if  different 
than  item  5).  Self-explanatory. 

Item  7.  Occupational  Information.  Enter  the  information 
requested  urtder  the  appropriate  subheading.  If  necessary, 
continue  on  an  attachment. 

Item  7(a).  Three  Digit  Occupational  Groups  Code.  Enter 
the  three-digit  code  which  most  closely  describes  the  job(s) 
to  be  performed.  (DOL  purposes  only.) 

Item  7(b).  Job  Title.  Enter  the  common  name(s)  or  payroll 
title(s)  of  the  job(s)  being  offered.  Check  box  to  the  right  of 
the  blank  if  position  is  part-time. 

Item  7(c).  Number  of  Nonimmigrants.  Enter  the  number  of 
H-1B  nonimmigrants  that  will  be  hired  in  the  three-digit 
occupational  code  stated  in  item  7(a). 

Item  7(d).  Rate  of  Pav.  Enter  the  salary  to  be  paid  in  terms 
of  the  amount  per  hour,  week,  year,  etc.  If  a  wage  range  is 
listed  for  this  item,  the  salary  for  each  H-1 B  nonimmigrant 
shall  be  maintained  in  support  of  the  application. 

Item  7(e).  Period  of  Employment.  Enter  the  starting  and 
ending  dates  during  which  the  H-1  B  nonimmigrants  will  be 
employed. 

Item  7(f).  Locationfs)  Where  H-1 B  Nonimmigrants  Will  Work. 
Enter  the  city  and  state  of  site  or  location  where  the  work  will 
actually  be  performed. 

Items.  Employer  Labor  Condition  Statements.  The  employer 
must  attest  by  checking  off  the  conditions  listed  in  (a) 
through  (d)  and  by  signing  the  application  form.  Employers 


must  develop  and  maintain  documentation  to  support  labor 
condition  statements  B(a)  and  8(d).  Documentation  in  suppon 
of  a  labor  condition  application  shall  be  retained  at  the 
employer’s  place  of  business  or  worksite  and  made  available 
to  DOL  upon  such  official's  request.  See  20  CFR  655.730  for 
guidance  on  the  documentation  that  must  support  each  labor 
condition  statement. 

Item  8(a).  The  employer  must  attest  that  H-1  B  nonimmigrants 
will  be  paid  wages  which  are  at  least  the  higher  of  the  actual 
wage  level  paid  by  the  employer  to  all  other  individuals  with 
similar  experience  and  qualifications  for  the  specific 
employment  in  question  or  the  prevailing  wage  level  for  the 
occupational  classification  in  the  area  of  employment. 

Item  8(b).  The  employer  must  attest  that  the  employment  of 
H-1  B  nonimmigrants  in  the  occupations  named  will  not 
adversely  affect  the  working  conditions  of  workers  similarly 
employed  in  the  occupational  classification. 

Item  8(c).  The  employer  must  attest  that  on  the  date  the 
application  is  signed  and  submitted,  there  is  not  a  strike, 
lockout  or  work  stoppage  in  the  course  of  a  labor  dispute  in 
the  named  occupations  at  the  worksite. 

item  8(d).  The  employer  must  attest  that  as  of  the  date  of 
filing,  notice  of  the  labor  condition  application  has  been 
provided  to  workers  employed  in  the  named  occupations.  The 
application  may  be  provided  to  the  workers  through  the 
bargainii-ig  representative,  or  where  there  is  no  such 
bargaining  representative,  notice  of  the  filing  must  be  posted 
in  a  conspicuous  place  where  H-1B  rwnimmigrants  will  be 
employed. 

Item  9.  Declaration  of  Employer.  One  copy  of  this  form  must 
bear  the  original  signature  of  the  employer.  By  signing  this 
form,  the  employer  is  attesting  to  the  accuracy  of  the  labor 
condition  statements  listed  in  items  8(a)  through  (d)  and  to 
compliance  with  these  conditions.  False  statements  are 
subject  to  Federal  criminal  penalties,  as  stated  above.  Failure 
to  meet  a  condition  of  the  application  regarding  strikes  or 
lockouts,  substantial  failure  to  meet  a  condition  of  the 
application  regarding  notification  of  the  bargaining  unit 
representative  or  employees,  willful  failure  to  meet  a  condition 
of  the  application  regarding  wages  or  working  conditions,  or 
misrepresentation  of  a  material  fact  may  result  in  additional 
penalties. 
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Appendix  2  (Not  to  be  Codified  in  the 
CFR):  DOT  Three-Digit  Occupational 
Groups  Codes  for  Professional, 
Technical  and  Managerial  Occupations 
and  Fashion  Models.  Printed  below  is  a 
copy  of  DOT  Three-Digit  Occupational 
Groups  Codes  for  Professional 
Technical  and  Managerial  Occupations 
and  Fashion  Models. 
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THREE-DIGIT  OCCUPATIONAL  GROUPS 
PROFESSIONAL,  TECHNICAL  AND  MANAGERIAL  OCCUPATIONS 
AND  FASHION  MODELS 


OCCUPATIONS  IN  ARCHITECTURE.  ENGINEERING  AND 
SURVEYING 

001  ARCHITECTURAL  OCCUPATIONS 

002  AERONAUTICAL  ENGINEERING  OCCUPATIONS 

003  ELECTRICAL/ELECTRONIC  ENGINEERING  OCCUPATIONS 

005  CIVIL  ENGINEERING  OCCUPATIONS 

006  CERAMIC  ENGINEERING  OCCUPATIONS 

007  MECHANICAL  ENGINEERING  OCCUPATIONS 

008  CHEMICAL  ENGINEERING  OCCUPATIONS 

010  MINING  AND  PETROLEUM  ENGINEERING  OCCUPATIONS 

01 1  METALLURGY  AND  METALLURGICAL 

ENGINEERING  OCCUPATIONS 
012  INDUSTRIAL  ENGINEERING  OCCUPATIONS 

013  AGRICULTURAL  ENGINEERING  OCCUPATIONS 

01 4  MARINE  ENGINEERING  OCCUPATIONS 

01 5  NUCLEAR  ENGINEERING  OCCUPATIONS 

019  OTHER  OCCUPATIONS  IN  ARCHITECTURE.  ENGINEERING  AND 

SURVEYING 

OCCUPATIONS  IN  MATHEMATICS  AND  PHYSICAL  SCIENCES 


096  home  ECONOMISTS  AND  FARM  ADVISERS 

097  OCCUPATIONS  IN  VOCATIONAL  EDUCATION 

099  OTHER  OCCUPATIONS  IN  EDUCATION 

OCCUPATIONS  IN  MUSEUM.  LIBRARY.  AND  ARCHIVAL  SCIENCES 

too  LIBRARIANS 

101  ARCHIVISTS 

102  MUSEUM  CURATORS  AND  RELATED  OCCUPATIONS 

109  OTHER  OCCUPATIONS  IN  MUSEUM.  LIBRARY 

AND  ARCHIVAL  SCIENCES 


OCCUPATIONS  IN  LAW  AND  JURISPRUDENCE 

no  LAWYERS 

ni  JUDGES 

1 19  OTHER  OCCUPATIONS  IN  LAW  AND  JURISPRUDENCE 

OCCUPATIONS  IN  RELIGION  AND  THEOLOGY 

120  CLERGY 

1 29  OTHER  OCCUPATIONS  IN  RELIGION  AND  THEOLOGY 


020 

021 

OCCUPATIONS  IN  MATHEMATICS 

OCCUPATIONS  IN  ASTRONOMY 

OCCUPATIONS  IN  WRITING 

022 

OCCUPATIONS  IN  CHEMISTRY 

131 

WRITERS 

023 

OCCUPATIONS  IN  PHYSICS 

132 

EDITORS,  PUBLICATION.  BROADCAST,  AND  SCRIPT 

024 

OCCUPATIONS  IN  GEOLOGY 

139 

OTHER  OCCUPATIONS  IN  WRITING 

025 

OCCUPATIONS  IN  METEOROLOGY 

029 

OTHER  OCCUPATIONS  IN  MATHEMATICS  AND  PHYSICAL 

SCIENCES 

OCCUPATIONS  IN  ART 

142 

ENVIRONMENTAL,  PRODUCT  AND  RELATED 

COMPUTER-RELATED  OCCUPATIONS 

149 

DESIGNERS 

OTHER  OCCUPATIONS  IN  ART 

030 

031 

OCCUPATIONS  IN  SYSTEMS  ANALYSIS  AND  PROGRAMMING 
OCCUPATIONS  IN  DATA  COMMUNICATIONS  AND  NETWORKS 

OCCUPATIONS  IN  ENTERTAINMENT  AND  RECREATION 

032 

033 

039 

OCCUPATIONS  IN  COMPUTER  SYSTEM  USER  SUPPORT 
OCCUPATIONS  IN  COMPUTER  SYSTEMS  TECHNICAL  SUPPORT 
OTHER  COMPUTER-RELATED  OCCUPATIONS 

152 

159 

OCCUPATIONS  IN  MUSIC 

OTHER  OCCUPATIONS  IN  ENTERTAINMENT  AND 
RECREATION 

OCCUPATIONS  IN  LIFE  SCIENCES 

040  OCCUPATIONS  IN  AGRICULTURAL  SCIENCES 

04 1  OCCUPATIONS  IN  BIOLOGICAL  SCIENCES 

045  OCCUPATIONS  IN  PSYCHOLOGY 

049  OTHER  OCCUPATIONS  IN  LIFE  SCIENCES 


OCCUPATIONS  IN  SOCIAL  SCIENCES 

050  OCCUPATIONS  IN  ECONOMICS 

051  OCCUPATIONS  IN  POLITICAL  SCIENCE 

052  OCCUPATIONS  IN  SOCIOLOGY 

055  OCCUPATIONS  IN  ANTHROPOLOGY 

059  OTHER  OCCUPATIONS  IN  SOCIAL  SCIENCES 


OCCUPATIONS  IN  MEDICINE  AND  HEALTH 

070  PHYSICIANS  AND  SURGEONS 

071  OSTEOPATHS 

072  DENTISTS 

073  VETERINARIANS 

074  PHARMACISTS 

076  THERAPISTS 

077  DIETITIANS 

078  OCCUPATIONS  IN  MEDICAL  AND  DENTAL  TECHNOLOGY 

079  OTHER  OCCUPATIONS  IN  MEDICINE  AND  HEALTH 


OCCUPATIONS  ADMINISTRATIVE  SPECIALIZATIONS 

160  ACCOUNTANTS.  AUDITORS.  AND  RELATED  OCCUPATIONS 

161  BUDGET  AND  MANAGEMENT  SYSTEMS  ANALYSIS 
OCCUPATIONS 

1 64  ADVERTISING  MANAGEMENT  OCCUPATIONS 

165  PUBLIC  RELATIONS  MANAGEMENT  OCCUPATIONS 

168  PERSONNEL  MANAGEMENT  OCCUPATIONS 

169  OTHER  OCCUPATIONS  IN  ADMINISTRATIVE 
SPECIALIZATIONS 

MANAGERS  AND  OFFICIALS 

180  AGRICULTURE,  FORESTRY,  AND  FISHING  INDUSTRY 
MANAGERS  AND  OFFICIALS 

181  MINING  INDUSTRY  MANAGERS  AND  OFFICIALS 

182  CONSTRUCTION  INDUSTRY  MANAGERS  AND  OFFICIALS 

183  MANUFACTURING  INDUSTRY  MANAGERS  AND  OFFICIALS 

184  TRANSPORTATION,  COMMUNICATION.  AND  UTILITIES 
INDUSTRY  MANAGERS  AND  OFFICIALS 

185  WHOLESALE  AND  RETAIL  TRADE  MANAGERS  AND 
OFFICIALS 

186  FINANCE.  INSURANCE  AND  REAL  ESTATE  MANAGERS 
AND  OFFICIALS 

187  SERVICE  INDUSTRY  MANAGERS  AND  OFFICIALS 

188  PUBLIC  ADMINISTRATION  MANAGERS  AND  OFFICIALS 

189  MISCELLANEOUS  MANAGERS  AND  OFFICIALS 


OCCUPATIONS  IN  EDUCATION 

090  OCCUPATIONS  IN  COLLEGE  AND  UNIVERSITY 

EDUCATION 

091  OCCUPATIONS  IN  SECONDARY  SCHOOL  EDUCATION 

092  OCCUPATIONS  IN  PRESCHOOL.  PRIMARY  SCHOOL.  AND 

,  KINDERGARTEN  EDUCATION 

094  OCCUPATIONS  IN  EDUCATION  OF  PERSONS  WITH  DISABILITIES 
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MISCELLANEOUS  PROFESSIONAL.  TECHNICAL,  AND  MANAGERIAL 
OCCUPATIONS 

195  OCCUPATIONS  IN  SOCIAL  AND  WELFARE  WORK 
199  MISCELLANEOUS  PROFESSIONAL.  TECHNICAL  AND 

MANAGERIAL  OCCUPATIONS 


SALES  PROMOTION  OCCUPATIONS 


297 


FASHION  MODELS 


